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SHAREHOLDER ACTIVISM DEFINED
Shareholder activism has been described as
“the exercise and enforcement of rights by
minority shareholders with the objective of
e ha ci g shareholder
enhancing
ha eholde value
al e over
o e the long
lo g
term.”
Can be seen as a continuum: from the “Wall
Street Walk” (selling a disappointing
investment) all the way to corporate
takeovers of companies seen as
undervalued.
undervalued
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GENERALLY, “SHAREHOLDER ACTIVISM”
AT PUBLIC COMPANIES MEANS:
1) The shareholder proposal process; or
2) Challenges brought by activist investors,
especially
p
y activist hedge
g funds.
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SHAREHOLDER PROPOSALS
 Securities

and Exchange Commission (“SEC”)
rules allow shareholders meeting certain
conditions to submit proposals for shareholder
vote. (Rule 14a-8)
 Low stock ownership requirement ($2,000 or
1%)
 Companies can exclude proposals on certain
grounds, including both procedural grounds
and
d other
th bases,
b
including
i l di that
th t the
th proposall
has been “substantially implemented.”
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SHAREHOLDER PROPOSALS, CON.
 Proposals

can be grouped into three categories:

1) E
Executive
ti C
Compensation
ti (seek
( k tto give
i shareholders
h h ld
more control over executive pay)
2) Social and Political Issues (e.g., related to
environmental concerns, human rights, or political
spending)
3) C
Corporate Governance
G
(seek
( k to make
k processes
more shareholder-friendly, e.g., by requiring that
y majority
j
y vote or to separate
p
directors be elected by
the positions of chairman and chief executive
officer)
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SHAREHOLDER PROPOSALS, CON.
If the company is required to include the proposal
under
d SEC rules,
l
it
i is
i iincluded
l d d in
i the
h proxy statement
that is sent to all shareholders, and the shareholders
vote on it along
g with other annual meeting
gp
proposals
p
(such as the election of directors).
 The proxy statement also includes the proponent’s
statement
t t
t iin supportt off it
its proposal,
l and
d a statement
t t
t
from the Board of Directors responding to the proposal
and recommending to the shareholders how to vote.


7

SHAREHOLDER PROPOSALS, CON.
Generally
yp
proposed
p
by
y labor-union p
pension funds,,
individuals active on governance issues, issue-based
organizations, or socially-responsible investment
funds.
funds
 Shareholder proposals are much more common at
larger companies.
 Interestingly, this has resulted in the governance
changes that are often advocated (e.g., declassified
board majority voting) becoming much more common
board,
at larger companies than smaller ones.
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EXAMPLE: TARGET CORPORATION’S PROXY STATEMENT
ITS JUNE 2013 ANNUAL MEETING INCLUDED TWO

FOR

SHAREHOLDER PROPOSALS

ITEM FOUR—SHAREHOLDER
PROPOSAL TO ADOPT A
POLICY FOR AN
INDEPENDENT CHAIRMAN

RESOLVED: The shareholders of Target
Corporation ("Target") request the Board of
Directors to adopt a policy, and amend the
b l
bylaws
as necessary to
t reflect
fl t th
thatt policy,
li
tto
require the Chair of the Board of Directors to
be an independent member of the Board. This
independence requirement shall apply
prospectively
p
p
y so as not to violate any
y
contractual obligation at the time this
resolution is adopted. Compliance with this
policy is waived if no independent director is
available and willing to serve as Chair.

THE BOARD OF DIRECTORS RECOMMENDS THAT
SHAREHOLDERS VOTE "AGAINST"
AGAINST THE SHAREHOLDER
PROPOSAL TO ADOPT A POLICY FOR AN INDEPENDENT
CHAIRMAN.
Source: Target Corp. DEF14A filed April 29, 2013
(sec.gov)
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ITEM FIVE—SHAREHOLDER
PROPOSAL ON
ELECTRONICS RECYCLING
RESOLVED that Target Corp.'s board of
directors prepare a report, at reasonable cost
and excluding confidential information, on
policy options, above and beyond legal
compliance,
li
to minimize
i i i the
h environmental
i
l
impacts of its electronics recycling activities
by providing mechanisms for take back of all
electronics sold, promoting reuse of working
equipment
q p
and p
preventing
g export
p
to nonOECD countries of hazardous e-waste and
untested or non-working equipment or
components.

THE BOARD OF DIRECTORS RECOMMENDS THAT
SHAREHOLDERS VOTE "AGAINST"
AGAINST THE SHAREHOLDER
PROPOSAL ON ELECTRONICS RECYCLING.
Source: Target Corp. DEF14A filed April 29,
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The only proposals that have consistently received majority
shareholder support are the governance proposals. Among the
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Source: Sullivan and Cromwell LLP, 2013 Proxy Season Review, citing
sharkrepellent.net
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Among governance proposals, hot topics in 2012-2013 were
proposals to declassify a staggered board, adopt majority voting
for directors, and eliminate supermajority voting requirements
in bylaws.
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TARGET’S 2013 SHAREHOLDER
PROPOSALS: RESULTS
 The

independent chairman proposal did not
pass, with 37.3% of the vote For, 61.9%
Against, and 0.8% Abstaining.
 The electronic recycling proposal did not pass,
with 7.8% of the vote For, 72.9% Against, and
19.2% Abstaining.
Source: Form 8-K filed by Target on June 14, 2013
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CHALLENGES BY ACTIVIST HEDGE
FUNDS
While shareholder proposals have been around since
1942 activist hedge funds are relatively new
1942,
new, coming to
prominence in the mid-2000s.
 Unlike the “corporate
p
raiders” of the 1980s,, they
y seek
to influence public companies after acquiring a
minority stake, rather than trying to gain control of the
company.
company
 These funds are seeking to maximize return for their
shareholders by not only investing in companies, but
pressuring those companies to adopt targeted
strategies the investor believes will increase the value
of their shares, such as a sale or break
break-up
up of the
14
company, management changes, or share buybacks.


TACTICS
 The

most common way to exert control on the
di
direction
i off a company iis to seek
kb
board
d
representation, which may require a proxy
fight.
fight
 Often investors start with a private letter to
the board,
board and may go public later
later. Public
letters put a great deal of pressure on the
board and are often very
y strongly
g y worded.
 A settlement agreement is often negotiated so
that the board can avoid a public proxy fight.
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EXAMPLES OF PUBLIC LETTERS
From Barrington Capital Group and Clinton
C i l Group
Capital
G
to the
h independent
i d
d
directors
di
off
Dillard’s, Inc.:
“It is clear to us that the
Company's management team
led by Mr. Dillard and his
From legendary activist investor
siblings must be replaced. In
our opinion, a management
Carl Icahn to the Yahoo! board:
team with a comparable record
“[ ]h don't
“[w]hy
d
you stop dancing
d
i
off poor performance
f
at any
other company would have been
around the subject and publicly
fired long ago. As significant
offer to sell the company to
shareholders of Dillard's, we
Microsoft for $34.375 per share
therefore
h f
call
ll upon you to work
k
and promise to cooperate
with the Board's Class A
completely?”
directors to IMMEDIATELY
begin the process of looking for
Source: DFAN14A filed June 6,
6 2008 (sec
(sec.gov)
gov)
a new chief
hi f executive
i officer.”
ffi
”
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Source: Schedule 13D/A, Oct. 27, 2008 (sec.gov)

If such letters fail, however, an activist may
y choose to bring
ga
proxy fight.

OUTCOME OF PROXY CONTESTS FOR BOARD
REPRESENTATION (2012):
Dissident
Win
10%

Split
5%

Settled
35%

Management Win
20%
Withdraw
n
30%

Source: PLI: Directors’ Institute on Corporate Governance: Shareholder Activism, citing sharkrepellent.net
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EXAMPLE: TARGET’S 2009 PROXY CONTEST
Pershing Square Capital Management,
Management an activist
hedge fund, announced its ownership (then 9.6%) on
Schedule 13G in July 2007. Its initial investment is
estimated
ti t d att $2 billi
billion.
 Pershing Square’s principal, Bill Ackman, began
meeting with management and bringing forward
various ideas.
 During 2008, management rejected Ackman’s idea to
put T
Target’s
’ reall estate iinto a REIT
REIT, and
d hi
his TargetT
specific fund reportedly lost more than 90% of its
value.
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TARGET-P
PERSHING SQUARE PROXY
CONTEST, CON.
On March 19, 2009, Ackman announced he would
nominate himself and four other directors to Target’s
board for the annual meeting on May 28,
28 2009.
2009 At that
time he owned approximately 7.8% of Target, more
than half of which was in call options.
 Target nominated its incumbent directors for reelection and opposed Ackman’s nominees.
 Target
T g t has
h a staggered
t gg d board,
b d so its
it remaining
i i g eight
ight
directors would keep their seats regardless of the
outcome.
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TARGET-P
PERSHING SQUARE PROXY
CONTEST, CON.
 Target

and Pershing Square spent a combined
$21 million trying to win over shareholder
votes in the very public proxy fight.
 The parties made more than 60 SEC filings,
i l di media
including
di interviews,
i
i
letters
l
to
shareholders, and press releases.
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FROM THE PROPONENT’S LETTERS TO
TARGET’S SHAREHOLDERS:
We Believe That Target’s Board
Lacks Sufficient Relevant
E
Experience
i
in
i Retail,
R
il C
Credit
di C
Cards,
d
and Real Estate

We believe that the deficit of relevant
experience on Target’s board has
contributed to the company’s
underperformance
d
f
d
during
i g thi
this
recession. Since the fourth quarter of
2007, Target’s stock price performance,
same-store sales, and earnings-pershare gro
growth
th have
ha e suffered while
hile its
principal competitor, Wal-Mart, has
substantially outperformed on these
metrics.

Please vote your shares on the internet, over the phone, or by mail by completing,
signing and returning the GOLD proxy card enclosed with our proxy materials so that
your support for the Nominees for Shareholder Choice can be counted.
Source: Target Corp. DFAN14A (Letter to
Shareholders) filed by Pershing Square
on April 24, 2013 (sec.gov)
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FROM TARGET’S LETTERS TO ITS
T
Target’s
t’ A
Annuall M
Meeting
ti on May
M 28,
28
SHAREHOLDERS:
In contrast,
contrast we believe Pershing
Square has presented no plan
for Target other than the risky
real estate proposals that our
Board rejected after careful
consideration. In fact, we
believe that Pershing Square
has changed its position and
launched an attack on Target’s
Target s
strategy and our Board of
Directors in an effort to divert
attention from Pershing
Square’ss risky real estate
Square
agenda.

Source: Target Corp. DEFA14A
(Letter to Shareholders) filed by
Target on May 6, 2009 (sec.gov)

2009, is fast approaching. You have
the opportunity to vote now for
Target’s independent nominees
using
i the
th WHITE proxy card
d by
b
telephone or Internet, or by signing,
dating, and returning the WHITE
proxy card in the postage paid
envelope
l
provided.
id d Pl
Please discard
di
d
any gold proxy cards you receive
from Pershing Square and vote the
WHITE proxy card today.

Target’s Board has the strength,
diversity, experience and
qualifications
q
a ca o s to
op
provide
ov e eeffective
ec ve
and independent oversight and
direction to the company. Each
member of your Board is committed
g superior
p
results and
to delivering
serving the best interests of ALL 22
Target shareholders.

We urge you to vote FOR Target’s nominees using the WHITE proxy card
today.

TARGET-PERSHING SQUARE: RESULT
 Ultimately,

Target prevailed, with more than
70% off the
h shareholder
h
h ld votes supporting
i reelection of Target’s directors.
 Ackman
A k
li id t d hi
liquidated
his Target
T
t shares
h
in
i early
l
2011.
 He was since engaged in a high-profile,
high profile and
ultimately abandoned, effort to change the
direction of JCPenney
JCPenney’s.
s.
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TRENDS IN HEDGE FUND ACTIVISM


Activists are targeting significantly larger companies.

Source:
sharkrepellent.net

Increased support from institutional investors.
 Continued disagreement about value creation effect
of shareholder activism.
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R

Jen Randolph Reise is an associate in the
firm of Briggs and Morgan,
Morgan P
P.A.,
A in
Minneapolis, Minnesota, practicing
principally in the areas of securities
regulation, corporate governance and
corporate law. She graduated from
Hamline summa cum laude in 2007 and is
currently Vice-President of the Hamline
University School of Law Alumni Board.

Statements and views expressed in this
presentation are solely those of the
presenter and not of Briggs and Morgan,
P.A., and do not constitute legal advice.
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