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NLRB’s FOCUS ON NLRB’s FOCUS ON 
CONCERTED & PROTECTED CONCERTED & PROTECTED 

ACTIVITIESACTIVITIES



CONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIES

( )( ) The National Labor Relations Act (NLRA) The National Labor Relations Act (NLRA) 
applies to private sector employers applies to private sector employers 
regardless of whether they are union or nonregardless of whether they are union or non--regardless of whether they are union or nonregardless of whether they are union or non
union.union.

 UnderUnder §§7 of the NLRA employees have the7 of the NLRA employees have the Under Under §§7 of the NLRA, employees have the 7 of the NLRA, employees have the 
right “to engage in other concerted activities right “to engage in other concerted activities 
for . . . mutual aid or protection[.]”  for . . . mutual aid or protection[.]”  



CONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIES

 This issue is implicated anytime an employer This issue is implicated anytime an employer y yy y
wishes to discipline or discharge an employee wishes to discipline or discharge an employee 
for engaging in for engaging in conduct that is in protest of conduct that is in protest of 
or seeks to improve the employee’s wagesor seeks to improve the employee’s wagesor seeks to improve the employee’s wages, or seeks to improve the employee’s wages, 
hours, or other terms and conditions of hours, or other terms and conditions of 
employmentemployment ((e.g.,e.g., working conditions, working conditions, p yp y (( g ,g , g ,g ,
overtime, health insurance, retirement benefits, overtime, health insurance, retirement benefits, 
personnel policies, personnel policies, wage rates, supervisionwage rates, supervision, , 
etcetc ))etcetc.).)

 The The issue is also implicated to the extent that issue is also implicated to the extent that 
th l li it hibit lth l li it hibit lthe employer limits or prohibits an employee the employer limits or prohibits an employee 
from engaging in such activities.from engaging in such activities.



CONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIES

 It is a violation of the NLRA to discipline an It is a violation of the NLRA to discipline an 
employee for engaging in conduct that is employee for engaging in conduct that is concerted concerted 
andand protectedprotectedandand protectedprotected..

 All employees have this right All employees have this right –– notnot just employees just employees 
represented by a unionrepresented by a unionrepresented by a unionrepresented by a union..



CONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIES

2013 PERFECT STORM2013 PERFECT STORM

CONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIES

2013 PERFECT STORM2013 PERFECT STORM

1.1. NLRB efforts to publicize employee rights.NLRB efforts to publicize employee rights.
2.2. ProPro--labor Board expanding protections.labor Board expanding protections.
3.3. Knowledge gap among business Knowledge gap among business 

professionals, HR practitioners, and professionals, HR practitioners, and 
employment attorneys.employment attorneys.

4.4. Explosion of employee activities on social Explosion of employee activities on social 
media.media.



NLRB WebsiteNLRB WebsiteNLRB WebsiteNLRB Website
On 6/18/12, the NLRB launched a webpage devoted to On 6/18/12, the NLRB launched a webpage devoted to 
concerted and protected activityconcerted and protected activityconcerted and protected activity.concerted and protected activity.
–– wwwwww..nlrbnlrb..gov/concertedgov/concerted--activityactivity





 The NLRB’s website educates viewers:The NLRB’s website educates viewers:The NLRB s website educates viewers:  The NLRB s website educates viewers:  

“The“The lawlaw wewe enforceenforce givesgives employeesemployees thethe rightright
toto actact togethertogether toto trytry toto improveimprove theirtheir paypay andandtoto actact togethertogether toto trytry toto improveimprove theirtheir paypay andand
workingworking conditionsconditions oror fixfix jobjob--relatedrelated problems,problems,
eveneven ifif theythey aren'taren't inin aa unionunion.. IfIf employeesemployees areare
fired,fired, suspended,suspended, oror otherwiseotherwise penalizedpenalized forfor
takingtaking partpart inin protectedprotected groupgroup activity,activity, thethe
NationalNational LaborLabor RelationsRelations BoardBoard willwill fightfight totoNationalNational LaborLabor RelationsRelations BoardBoard willwill fightfight toto
restorerestore whatwhat waswas unlawfullyunlawfully takentaken awayaway..””



NLRB Mobile AppNLRB Mobile App

 OnOn 88//3030//1313,, thethe NLRBNLRB releasedreleased aa mobilemobile appapp.. TheThe
t it i thth f ll if ll i i f tii f ti dd thth

NLRB Mobile AppNLRB Mobile App

appapp containscontains thethe followingfollowing informationinformation underunder thethe
headingheading forfor “Employees“Employees::””

“F d l l t t l d i i“Federal law protects employees engaged in union
activity, but that’s only part of the story. Even if you’re
not represented by a union – even if you have zeronot represented by a union even if you have zero
interest in having a union – the National Labor
Relations Act protects your rights to band together with
coworkers to improve your lives at work.”



NLRB mobile app, continuedNLRB mobile app, continued

“You have the right to act with coworkers to addressYou have the right to act with coworkers to address 
work-related issues in many ways.  You can circulate a 
petition asking for better hours, participate in a 

t d f l t k i f diti lconcerted refusal to work in unsafe conditions, openly 
talk about your pay and benefits, and join coworkers in 
talking to the media about problems in your workplace,talking to the media about problems in your workplace, 
among other things. . . .”



CONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIES

Protected activityProtected activity
 Concerted protests or complaints to state and federal Concerted protests or complaints to state and federal 

agencies, to legislators, to vendors/customers, or agencies, to legislators, to vendors/customers, or 
even to the local newspaper.even to the local newspaper.

 Concerted protests or complaints to the employer Concerted protests or complaints to the employer 
about wages, hours, or working conditions.about wages, hours, or working conditions.

 Concerted refusals to work (Concerted refusals to work (i.e.i.e., strikes) (in the , strikes) (in the (( ) () (
absence of an applicable noabsence of an applicable no--strike clause).strike clause).

 ****Discussion Discussion concerning terms and conditions of concerning terms and conditions of 
employment amongst employeesemployment amongst employees.. ****p y g p yp y g p y

Concerted activityConcerted activity
 Collective action is Collective action is notnot always necessary.always necessary.



CONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIES

Example from Minneapolis, spring of 2013:Example from Minneapolis, spring of 2013:

As reported in the media, a local retailer terminated five As reported in the media, a local retailer terminated five 
employees, allegedly in retaliation for presenting a employees, allegedly in retaliation for presenting a p y , g y p gp y , g y p g
petition that requested an increase in the starting wage to petition that requested an increase in the starting wage to 
$9.00, a $1.00 across$9.00, a $1.00 across--thethe--board raise, and an increase in board raise, and an increase in 
the top pay rate from $10 to $13.50.  The NLRB Regional the top pay rate from $10 to $13.50.  The NLRB Regional 
ffi f d it t th i h ll i th t thffi f d it t th i h ll i th t thoffice found merit to their charges alleging that the office found merit to their charges alleging that the 

terminations were in retaliation for engaging in concerted terminations were in retaliation for engaging in concerted 
& protected activity.& protected activity.



CONCERTED and PROTECTEDCONCERTED and PROTECTED??CONCERTED and PROTECTEDCONCERTED and PROTECTED??
Other examples:Other examples:

****ThreeThree employeesemployees discussdiscuss withwith eacheach otherother theirtheir lastlast
wagewage increasesincreases andand theirtheir lastlast writtenwritten warningswarnings..****gg gg

AA groupgroup ofof nonnon--unionunion employeesemployees walkswalks offoff thethe jobjob
becausebecause ofof lowlow paypay andand poorpoor workingworking conditionsconditions..

AA singlesingle employeeemployee draftsdrafts aa petitionpetition requestingrequesting thatthat thethe
employeremployer relaxrelax thethe dressdress code,code, andand sheshe asksasks forfor
employeesemployees toto supportsupport herher byby signingsigning thethe petitionpetitionemployeesemployees toto supportsupport herher byby signingsigning thethe petitionpetition..



CONCERTED and PROTECTED?CONCERTED and PROTECTED?CONCERTED and PROTECTED?CONCERTED and PROTECTED?
Other examples:Other examples:

AnAn employeeemployee postsposts aa flyerflyer onon thethe bulletinbulletin boardboard inin thethe
breakbreak room,room, complainingcomplaining aboutabout thethe company’scompany’s decisiondecision totobreakbreak room,room, complainingcomplaining aboutabout thethe company scompany s decisiondecision toto
requirerequire thatthat employeesemployees paypay moremore outout--ofof--pocketpocket costscosts forfor
theirtheir healthhealth insuranceinsurance.. TheThe posterposter statesstates thatthat everyoneeveryone
shouldshould callcall oror ee--mailmail thethe CFOCFO toto complaincomplain..shouldshould callcall oror ee mailmail thethe CFOCFO toto complaincomplain..

AfterAfter twotwo employeesemployees meetmeet withwith thethe humanhuman resourcesresources
managermanager andand theirtheir supervisorsupervisor toto protestprotest thethe newnew higherhighermanagermanager andand theirtheir supervisorsupervisor toto protestprotest thethe new,new, higherhigher
productivityproductivity standard,standard, oneone ofof thosethose employeesemployees writeswrites aa
letterletter toto thethe CEO,CEO, complainingcomplaining thatthat thethe employeremployer isis
“heartless”“heartless” andand “crazy”“crazy” forfor expectingexpecting employeesemployees toto keepkeep--ea essea ess a da d c a yc a y oo e pec ge pec g e p oyeese p oyees oo eepeep
upup withwith thisthis “completely“completely unreasonable”unreasonable” standardstandard..



CONCERTED and PROTECTED?CONCERTED and PROTECTED?CONCERTED and PROTECTED?CONCERTED and PROTECTED?
Other examples:Other examples:

AA singlesingle employeeemployee complainscomplains atat aa staffstaff meetingmeeting thatthat thethe
staffstaff nownow mustmust spendspend twicetwice asas muchmuch timetime cleaningcleaning
bb ff thth ll litlit ( d( d h )h ) l il i d td tbecausebecause ofof thethe lowlow--qualityquality (and(and cheap)cheap) cleaningcleaning productsproducts
thatthat thethe companycompany hashas switchedswitched--to,to, andand asksasks hishis coco--
workersworkers toto agreeagree andand chimechime--inin..

ThreeThree employeesemployees signsign aa letterletter toto thethe editor,editor, whichwhich isis
publishedpublished inin thethe samesame newspapernewspaper thatthat recentlyrecently namednamed
theirtheir employeremployer aa “Top“Top PlacePlace toto WorkWork..”” TheThe letterletter

l il i th tth t ftft thth tt ffcomplainscomplains thatthat yearyear afterafter year,year, theythey mustmust paypay moremore forfor
insurance,insurance, whilewhile thethe greedygreedy CEOCEO hashas freefree parkingparking andand
anan employeremployer--paidpaid healthhealth clubclub membershipmembership..



CONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIES

EXPANSIONEXPANSION

1.1. It is now unlawful to terminate an employee as a “preIt is now unlawful to terminate an employee as a “pre--
emptive strike” to prevent her from engaging in emptive strike” to prevent her from engaging in p p g g gp p g g g
concerted and protected activity, even if no such concerted and protected activity, even if no such 
activity has occurred up to that point.activity has occurred up to that point.

ParexelParexel Intl., LLCIntl., LLC, 356 NLRB No. 82 (2011), 356 NLRB No. 82 (2011)

2.2. A mere conversation about a “vital” term and condition A mere conversation about a “vital” term and condition 
of employment is “inherently concerted” such that of employment is “inherently concerted” such that 

t l ti f ti i t i dt l ti f ti i t i dcontemplation of group action is not required.  contemplation of group action is not required.  
---- Wages, job security, work schedules, and ?????Wages, job security, work schedules, and ?????

HoodviewHoodview Vending Co.Vending Co., 359 NLRB No. 36 (2012), 359 NLRB No. 36 (2012)



CONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIES

EMPLOYER INVESTIGATIONSEMPLOYER INVESTIGATIONS

 In general, an employer may not prohibit employees In general, an employer may not prohibit employees 
from disclosing information about an ongoing from disclosing information about an ongoing g g gg g g
investigation into employee misconduct.  investigation into employee misconduct.  

 However, depending upon the particular situation, theHowever, depending upon the particular situation, theHowever, depending upon the particular situation, the However, depending upon the particular situation, the 
employer may have a legitimate business justification employer may have a legitimate business justification 
that privileges the employer to instruct witnesses that that privileges the employer to instruct witnesses that 
they are prohibited from sharing anything regarding they are prohibited from sharing anything regarding 
h i i i h Thi ih i i i h Thi i bbthe investigation to others.  This is a the investigation to others.  This is a casecase--byby--case case 
inquiry.inquiry.

 This is not a new rule, but a 2013 NLRB memo This is not a new rule, but a 2013 NLRB memo 
brought the issue to the forefront.brought the issue to the forefront.



CONCERTEDCONCERTED andand PROTECTED?PROTECTED?CONCERTED CONCERTED andand PROTECTED?PROTECTED?

WhatWhat about social media postingsabout social media postingsWhat What about social media postings  about social media postings  
((Facebook, Facebook, TwitterTwitter, YouTube, etc.)?, YouTube, etc.)?



SOCIAL MEDIASOCIAL MEDIA

 There are NLRB reports and Board cases, There are NLRB reports and Board cases, 

SOCIAL MEDIASOCIAL MEDIA

analyzing:analyzing:

1)1) wwhether social media policies were lawful hether social media policies were lawful 
t d/t d/or not, and/or or not, and/or 

2)2) whether the employer acted unlawfully by whether the employer acted unlawfully by 
disciplining or discharging an employee indisciplining or discharging an employee indisciplining or discharging an employee in disciplining or discharging an employee in 
response to that employee’s use of social response to that employee’s use of social 
media.media.



CONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIES

Hispanics United of Buffalo, Inc.Hispanics United of Buffalo, Inc., (NLRB 2012), (NLRB 2012)
 Lydia criticized the work of her coLydia criticized the work of her co--workers by text workers by text 

message.  message.  
 In response one employee posted on Facebook:In response one employee posted on Facebook: In response, one employee posted on Facebook:  In response, one employee posted on Facebook:  

“Lydia… feels that we don’t help our clients enough…I “Lydia… feels that we don’t help our clients enough…I 
about had it! My fellow coworkers how do u feel?”about had it! My fellow coworkers how do u feel?”

 7 EEs posted responses, generally (and in colorful 7 EEs posted responses, generally (and in colorful 
language) defending themselves.language) defending themselves.
Supervisor fired 5 EEs for “bullying and harassment” LydiaSupervisor fired 5 EEs for “bullying and harassment” Lydia Supervisor fired 5 EEs for bullying and harassment  Lydia Supervisor fired 5 EEs for bullying and harassment  Lydia 
on the basis of their posts.on the basis of their posts.



CONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIES

Hispanics United of Buffalo, Inc.Hispanics United of Buffalo, Inc., (NLRB 2012), (NLRB 2012)
 Board found Board found nonnon--unionunion employer’s terminations of the 5 employer’s terminations of the 5 

EEs was unlawful.EEs was unlawful.
 The postings were concertedThe postings were concerted becausebecause itit The postings were concerted, The postings were concerted, because because it it 

was was "implicitly manifest" that the "implicitly manifest" that the 
coco--workersworkers' postings had the "clear ' postings had the "clear 
' l' l id' bj i f i [ h ]id' bj i f i [ h ]'mutual 'mutual aid' objective of preparing [the] aid' objective of preparing [the] 
coworkers coworkers for a group defense to [Lydia's] for a group defense to [Lydia's] 
complaints.“complaints.“pp

 Board did not find the posts “bullying” or “harassing.”Board did not find the posts “bullying” or “harassing.”
 Board ordered reinstatement and full Board ordered reinstatement and full backpaybackpay..



CONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIES

Karl Karl KnauzKnauz BMWBMW, , (NLRB 2012)(NLRB 2012),, ( )( )
 Post #1: Promo EventPost #1: Promo Event

 Salesman posted photos and Salesman posted photos and 
comments criticizing the food.comments criticizing the food.

 “No“No, that’s not champagne or wine, it’s 8 oz. water, that’s not champagne or wine, it’s 8 oz. water.”.”
DuringDuring earlier meetingearlier meeting EEs raisedEEs raised concerns about foodconcerns about food During During earlier meeting, earlier meeting, EEs raised EEs raised concerns about food.concerns about food.

 Post #2: Post #2: PicsPics of car belonging to sister dealership in pond.of car belonging to sister dealership in pond.
 PostedPosted picspics with captions: “with captions: “This isThis isPosted Posted picspics with captions: with captions: This is This is 

your your car: This is car: This is your your car on car on drugs” drugs” 
and “Oops.”and “Oops.”



Protected Concerted ActivitiesProtected Concerted ActivitiesProtected Concerted ActivitiesProtected Concerted Activities
Karl Karl KnauzKnauz BMWBMW, (NLRB 2012), (NLRB 2012)
 Post #1 (re: food) may have beenPost #1 (re: food) may have been

protected.protected.
P t #2 ( id t)P t #2 ( id t) tt Post #2 (re: accident) was Post #2 (re: accident) was notnot
protected.protected.

 Because the EE was fired for Post #2 (and not Post #1), Because the EE was fired for Post #2 (and not Post #1), ecause e as ed o os # (a d o os # ),ecause e as ed o os # (a d o os # ),
the employer did not violate the NLRA.the employer did not violate the NLRA.

 Board found dealership’s “Courtesy Policy” unlawful.Board found dealership’s “Courtesy Policy” unlawful.
 PPolicy was overbroad because it banned “disrespectfulolicy was overbroad because it banned “disrespectful” ” 

conduct and language that might injure the “image or conduct and language that might injure the “image or 
reputation” of thereputation” of the employer.employer.reputation  of the reputation  of the employer.employer.



CONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIESCONCERTED & PROTECTED ACTIVITIES

Bettie Paige ClothingBettie Paige Clothing, (NLRB 2013), (NLRB 2013)
 EEs complained to the owner about EEs complained to the owner about 

the management style of the storethe management style of the store
d b t f td b t f tmanager, and about safety concernsmanager, and about safety concerns

because the store was open later than others.because the store was open later than others.
 After the manager got upset two break employees wroteAfter the manager got upset two break employees wrote After the manager got upset, two break employees wrote After the manager got upset, two break employees wrote 

on Facebook that the manager “needs a new job” and is on Facebook that the manager “needs a new job” and is 
“immature; that she “makes our lives miserable;” and that “immature; that she “makes our lives miserable;” and that 

d i thi b t th id i thi b t th ino one was doing anything about their concerns. no one was doing anything about their concerns. 
 The Board held that the terminations were unlawful, The Board held that the terminations were unlawful, 

finding that the Facebook postings by themselves werefinding that the Facebook postings by themselves werefinding that the Facebook postings by themselves were finding that the Facebook postings by themselves were 
concerted and protected.concerted and protected.



SOCIAL MEDIASOCIAL MEDIA

 The NLRB Acting The NLRB Acting General Counsel has gone on General Counsel has gone on 

SOCIAL MEDIASOCIAL MEDIA

record to green light a Walrecord to green light a Wal--Mart policy on social Mart policy on social 
media.  The Walmedia.  The Wal--Mart policy is appended to the Mart policy is appended to the 
third report (OM 12third report (OM 12--5959).).third report (OM 12third report (OM 12 5959).).

www nlrb govwww nlrb govwww.nlrb.govwww.nlrb.gov

Cases & Decisions → Research → Cases & Decisions → Research → 

OperationsOperations Management MemosManagement MemosOperationsOperations--Management Memos →Management Memos →

OM 12OM 12--xx “Apply” → OM 12xx “Apply” → OM 12--5959
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