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	In this course we will study in depth the evolution of habeas corpus and how the habeas remedy is utilized in the federal court system today.  The study of habeas corpus law gives the students an opportunity to observe how constitutional law, criminal law and procedure, civil procedure, and even trial and appellate practice, all bear upon the courts’ struggle to apply the body of habeas corpus law to individual cases.  
	This course will examine recent litigation, particularly cases pertaining to the detention of terrorist suspects formerly and presently held at Guantanamo.  Three categories of cases will be examined.  
First, there are a plethora of federal habeas corpus cases being decided in the aftermath of Boumediene v Bush.  These cases are consolidated in the District of Columbia federal courts and are re-writing habeas corpus jurisprudence.  Procedurally these cases are wrestling with the meaning of a habeas “hearing” in terms of standards and burdens of proof, nature and means of evidence required in determining the legality of detention. These cases are also deciding the extent of the “new ground” plowed by Boumediene as to the reach of extraterritorial jurisdiction for detainees in other facilities, e.g. Bagram Air Force base in Afghanistan.  Finally, in cases where the detainee is successful, the courts are considering the appropriateness of release or alternative forms of relief.
Second, there are a variety of non-habeas civil suits brought on behalf of detainees who have allegedly been subjected to torture or other mistreatment under various federal statutes including the 1991 Torture Victim Protection Act.  The defendants in these suits include both private contractors who have transported detainees for “rendering” for extreme interrogation and the federal government.  Also, recent litigation dealing with “Material Support of Terrorist Groups” will be reviewed.
Third, we will examine the special role habeas has played in death penalty litigation in the United States, focusing on the state and federal habeas proceedings in Draughon v. Dretke.  Of particular interest are the claims of ineffective assistance of counsel (Strickland and Wiggins), and claims of actual innocence brought in collateral attacks on convictions. We will then survey the various procedural obstacles to habeas review in federal court, including exhaustion of state remedies (Fay v. Noia, Rose v. Lundy, Granberry v. Greer); retroactivity (Yates v. Allen, Teague v. Lane); adequate and independent state grounds for decision (Coleman v. Thompson); full and fair opportunity to litigate (Withrow v. Williams); successive petitions (McCleskey); harmless error (Brecht); and obtaining a hearing in federal court (Michael Williams v. Taylor).) will be examined.
There is no text for this course.  The materials will be posted on Blackboard or will consist in the study of reported cases.



Syllabus
	
 “Freedom of religion, freedom of the press, freedom of person under the protection of the habeas corpus, and trial by juries impartially selected; these principles form the bright constellation which has gone before us.” — Thomas Jefferson
Weeks 1, 2 & 3.  History Through Boumediene.
 Students will become familiar with the history of the Great Writ at common law and will study the ongoing expansion and contraction of federal habeas corpus in our federal courts from 1789 to the present.  We will then step back and trace the historical developments which led, ultimately to Boumediene.  For the historic overview we will utilize several sources including excerpts from the following law review articles: J. Hafetz, The untold Story of Non-Criminal Habeas Corpus and the 1996 Immigration Acts, 107 Yale L. J. 2509 (1996), and L. Yackle, A Primer on the Habeas Corpus Statute, 44 Buff. L. Rev. 381 (1996), and Chapter 13 of Rivkind & Schatz’s The Death Penalty.  In the historical survey, we will first focus on Lincoln and habeas corpus in the Civil War.  We will utilize Ex parte Merryman and Ex parte Milligan and Chapter 2 from Geoffrey Stone’s Perilous Times.  Rasul v. Bush and Boumediene v. Bush will be studied in depth, including the oral argument in Boumediene.  Boumediene will be considered for the functionality test to be prospectively applied. 
Week 4.  Habeas as Guantanamo Closes(?).
 Jurisdictional Limits of Habeas, meaning of a habeas “hearing”, standards and burdens of proof, nature and means of evidence required.  Al Maqaheh, et al v Gates, et al. , Saleh Hatim v Obama; Suhail Anam v Obama; Al Bihani v Obama.
Week 5.  Relief.
Efficacy of Habeas Relief.  Uigher detainees.  2008 WL 4508768, rev’d 555 F. 3d 1022.  Read the Supreme Court briefs for a discussion of the issues of limits on an Article 3 Court’s powers to fashion relief.  The post-Boumediene detainee cases where the writ has been granted and no release has been attained will be surveyed. 
Week 6 & 7. Litigation Collateral to National Security.
	Liability for Rendition
Arar v Ashcroft (2nd Cir. 2009); Mohamed v. Jeppesen Dataplan, Inc., 579 F.3d 943 (9th Cir. 2009); Abu Omar Extradition (Italian rendition convictions)
Free Speech
Holder v. Humanitarian Law Project 
Week 8.  Death Penalty Habeas Litigation.
The rise of federal habeas review of state court judgments began in 1907 with the contempt trial of Chattanooga Sheriff Shipp in the United States Supreme Court.  The scope of federal habeas actions continued to expand until the 1960s.  
The contraction of federal habeas corpus began during the Burger and Rehnquist courts, reviewing in particular Stone v. Powell (1976), and McCleskey v. Zant (1991).  We will then study the adoption of the Antiterrorism and Effective Death Penalty Act (AEDPA) in 1996. Draughon v. Dretke.  

Week 9.   Procedural bars to Habeas Petitions.
 	Exhaustion of state remedies (Fay v. Noia, Rose v. Lundy, Granberry v. Greer); retroactivity (Yates v. Allen, Teague v. Lane); adequate and independent state grounds for decision (Coleman v. Thompson); full and fair opportunity to litigate (Withrow v. Williams); successive petitions (McCleskey); harmless error (Brecht); and obtaining a hearing in federal court (Michael Williams v. Taylor).
Week 10.  Ineffective Assistance of Counsel.
Strickland v Washington; Wiggins v Smith
Week 11. Cruel and Unusual Punishment
	Atkins v Virginia; Roper v Simmons
	Actual Innocence
	Herrera v Collins; Sculp v Denno
Weeks 12 & 13.  
Oral student presentations of précis of papers
The syllabus is subject to change to the extent significant habeas cases are decided, or other resources become available.
  Grades & Attendance: 
Grading will be based 80% on a final paper in the form of a scholarly work done in the general “law review article” format, 10% on class participation and 10% on the presentation of précis of the paper.   The final paper must be 20 pages in length and well-supported by footnotes.  The work must reflect a substantial analytical section presenting the student’s thesis -- the student’s personal perspective on the chosen topic.  In other words, the article cannot simply address the topic and summarize the law without taking a position.  Attendance is in accordance with school policy and is important in that 10% of the grade depends upon class participation.
Permissible topics include any of the issues raised during the course, and in addition, other topics related to the material as approved by the professor. An outline for the paper is due at the midpoint of the course and must be approved by the professor.  During the last class, each student will give an oral presentation of their paper, in summary form, to the class.  The paper is due a week after the last day of final exams, the specific date to be set by the instructor after reviewing the academic calendar.  An electronic copy is to be sent to the instructor by the deadline and a hard copy shall be mailed on the same date.
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