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ABSTRACT
This issue’s “Legal Briefing” column covers recent legal developments involving POLST (physician orders for lifesustaining treatment.)1 POLST has been the subject of recent articles in JCE.2 It has been the subject of major policy
reports3 and a recent New York Times editorial.4 And POLST
has been the subject of significant legislative, regulatory,
and policy attention over the past several months. These
developments and a survey of the current landscape are
usefully grouped into the following 14 categories:
1. Terminology
2. Purpose, function, and success
3. Status in the states
4. Four legal routes of implementation
5. Which professionals can authorize POLST?
6. Is the patient’s signature required?
7. Can surrogates consent to for incapacitated patients?
8. If a POLST conflicts with an advance directive, which
prevails?
9. Is offering POLST mandatory?
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What are the duties of healthcare providers?
What is the role of electronic registries?
What is the role of the federal government?
International adoption
Court cases
1. TERMINOLOGY

While the POLST paradigm is established
or developing in almost every U.S. state, it goes
by at least 14 different names.5 For the sake of
clarity, this article will use the acronym POLST,
as it is the acronym used by most states. Even
among these states, POLST stands for three different terms. In most of the states, POLST stands
for physician orders for life-sustaining treatment.6 In Minnesota and Montana, it stands for
provider orders for life-sustaining treatment.7
In Pennsylvania, POLST stands for Pennsylvania orders for life-sustaining treatment.8
The remaining states use 11 additional acronyms. Two are similar to POLST. Vermont
uses COLST (clinical orders for life-sustaining
treatment);9 Delaware, Maryland, Massachusetts, New York, Ohio, and Rhode Island use
MOLST (medical orders for life-sustaining treatment).10
Four other acronyms focus on scope of treatment rather than on life-sustaining treatment.
Idaho, Indiana, South Carolina, Tennessee, Vir-
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ginia, and West Virginia use POST (physician
orders for scope of treatment).11 Louisiana uses
LaPOST (Louisiana physician order for scope
of treatment).12 Alaska, Colorado, Kentucky,
New Mexico, and North Carolina use MOST
(medical orders for scope of treatment).13 Iowa
uses IPOST (Iowa physician orders for scope of
treatment).14 Nevada uses SMOST (summary of
physician orders for scope of treatment).15
Four final acronyms are far more different.16
Kansas and Missouri use TPOPP (transportable
physician order for patient preference).17 Utah
calls its POLST a death with dignity order.18 Illinois legislated that POLST “may be referred
to” as the department of public health uniform
DNR advance directive.19 The Veterans Health
Administration refers to POLST as SAPO (state
authorized portable orders).20
2. PURPOSE, FUNCTION, AND SUCCESS
Both law and practice support a presumption that each patient will receive aggressive
interventions to prolong her/his life as long as
possible. Patients can rebut this presumption
and decline treatment, even if that choice hastens their death. But many patients lack the capacity to make healthcare decisions at the end
of life. For decades, many medical and legal
experts have looked to the advance directive as
a central mechanism to assure that patients are
treated in accordance with their preferences.
Unfortunately, the advance directive has
had very limited success.21 There are several
reasons. First, many patients have not completed one. And most of the advance directives
that have been completed are unavailable when
needed. Moreover, even if available, advance
directives must be reduced to medical orders.
But advance directives are often vague, leaving
providers uncertain as to how the instructions
apply to a patient’s current clinical circumstances. For example, take the phrase, “if I am
close to death”: does that mean within weeks,
or within hours? Furthermore, even once orders
are written, they do not travel outside an institution.
POLST helps address these problems. 22
Meant to supplement, not replace, traditional
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advance directives for patients expected to die
within the next year, POLST has several advantages. First, it is signed by the healthcare provider. There is no need for interpretation and
translation, because POLST is an immediately
actionable medical order. Second, since POLST
is on a single-page, standardized form, it is easy
to follow. Third, unlike DNR (do-not-resuscitate) orders, POLST addresses not just CPR (cardiopulmonary resuscitation), but an entire range
of life-sustaining interventions, such as IV (intravenous) fluids, antibiotics, a feeding tube,
and artificial breathing. Fourth, POLST is transportable. It is a brightly colored, clearly identifiable form that remains in the patient’s chart
and travels with the patient from hospital, to
nursing home, to ambulance, to the patient’s
home. POLST is recognized and honored across
all these different treatment settings.23
POLST protects and promotes patient autonomy better than advance directives in at least
four ways. First, POLST is usually created with
a healthcare provider at or near the time when
an acute or serious chronic condition develops.
It addresses the patient’s current situation, not
a possible future scenario. Consequently, it has
a greater chance of being more informed and
more relevant to the specific medical situation
at hand. Second, since the POLST form is highly
visible, portable, and travels with the patient’s
medical records, it is more likely available when
a decision must be made. Third, since it is written in precise medical language on a standardized form, it is better understood. Fourth, since
POLST is signed by a provider, it has a greater
chance of compliance by other providers.
While documentation is the centerpiece,
POLST is more than a form, it is a tool providing a framework for end-of-life care conversations between patients, families, and healthcare
providers. Providers are encouraged to discuss
specific scenarios and treatment options. Patients and families have the chance to ask questions and make their wishes known.24 In short,
it gives patients more control of end-of-life care.
A universal medical order honored across care
facilities, POLST changes how end-of-life treatment is provided. Healthcare providers know
immediately what patients do and do not want,
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and they can provide treatment and care consistent with those preferences.25

programs in other states and to further policy
development and research related to POLST.

3. STATUS IN THE STATES

Endorsed POLST Programs
For the sake of gaining a big-picture understanding of the status of POLST programs across
the country, it is helpful to break them down
by their relative maturity. In this respect, the
classification of programs as “endorsed” or “developing” is a good starting point. For a state or
community program to be given “endorsed” status by NPPTF, the program must meet a set of
specific requirements.35 Some of the criteria relate to the core elements of POLST. Most visibly, NPPTF requires a standardized form that
allows a patient to request or limit treatment in
four categories covered by the form: (1) CPR,
(2) intensity and location of other life-sustaining treatment, (3) antibiotics, and (4) artificially
administered nutrition. The standardized form
must transfer across healthcare settings and it
must constitute medical orders.
The “endorsed” program criteria also relate
to whether a form is implemented in a manner
consistent with the aims of the POLST paradigm (for example, requiring safeguards to ensure that POLSTs are based on patient preferences). To earn “endorsed” status, a program
must be sustainable; for example, there must
be an entity willing and able to accept leadership of the program. And there must be a plan
for ongoing evaluation. As of September 2012,
15 states had programs classified as “endorsed.”
These include Oregon and the early adopters,
New York, Pennsylvania, Washington, West Virginia, and Wisconsin, as well as California,
Colorado, Hawaii, Idaho, Louisiana, Montana,
North Carolina, Tennessee, and Washington.36
A few states, including Oregon, West Virginia, New York, and California stand out as
relatively more established. These four states
have already achieved broad clinical acceptance
of POLST and have ensured its continued expansion and evolution. Use of POLST is particularly well documented in Oregon and West
Virginia, whose POLST programs have been the
subject of published research reporting that the
vast majority of nursing facilities or hospices
in the states use POLST.37 Although California’s

Since its inception, POLST has become a
national phenomenon. As of September 2012,
at least 46 U.S. states or communities had a
POLST program of some form.26 A program can
roughly be classified as either “endorsed” or
“developing,” based on the degree to which it
has implemented the core elements of POLST
and established itself within the state or community. Because there is considerable variation
within these classifications, healthcare and
other professionals involved in end-of-life decision making must pay careful attention to the
progress and status of the POLST program in
their own state and community.
Origin of POLST
In the early 1990s, the Center for Ethics in
Health Care at Oregon Health & Science University (OHSU) brought together representatives
from stakeholder healthcare organizations to develop a portable form that translated patients’
preferences regarding life-sustaining treatment
into medical orders. This form was ultimately
named POLST.27 POLST was first released for
use in Oregon in 1996. The evidence base that
Oregon established regarding the efficacy of
POLST facilitated its refinement and clinical
acceptance within Oregon and encouraged its
spread across the U.S.28 The POLST form and
procedures from Oregon’s efforts provided a
paradigm for other states.
A handful of other states were quick to adopt
Oregon’s POLST model. As early as 1997, leaders of local health systems in western Wisconsin adopted POLST as an alternative to the
state’s statutorily established DNR program.29
By the early 2000s, support emerged for POLST
and POLST pilot programs in New York,30 Pennsylvania,31 Washington,32 and West Virginia.33
In 2004, POLST leaders within these five
states, as well as Oregon, became the original
members of the National POLST Paradigm Initiative Task Force (NPPTF). 34 NPPTF was
formed to facilitate the development of POLST
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POLST program is relatively young, its efforts
have achieved broad dissemination of POLST
in a short period, despite the challenges posed
by the geographic size of the state and the heterogeneity of the state’s population.38
These four states have also made significant
efforts to ensure the continued expansion and
refinement of their POLST programs. They provide regular, ongoing training of physicians, and
have made available extensive educational resources, including training curricula, instructional guides, and video tutorials.39 This promotes further penetration of POLST into clinical practice and encourages its use consistent
with the goal of honoring patient preferences.
Moreover, these four states have ensured the
sustainability and refinement of their programs
both through the maintenance of effective statewide and local coalitions and through significant financial support.40
In contrast, other endorsed programs have
not reached the same level of establishment. For
example, Tennessee’s Board for Licensing
Health Facilities adopted rules for POST and a
POST form in 2005, but, as of 2010, Tennessee
POST still lacked a “true home or program” and
was largely unfunded. This poses significant
challenges to widespread implementation.41
Similarly, Hawaii’s POLST program was legislatively recognized in 2009, but its adoption by
healthcare facilities and professionals has been
slow, despite the education efforts of a strong,
statewide end-of-life coalition.42
Developing POLST Programs
Reflecting the relative newness of POLST,
the majority of states43 or communities44 (29 altogether) have POLST programs that are classified as “developing.” This classification is applied to programs that are not so established as
to meet the criteria for “endorsed” programs,
but have started to lay the necessary groundwork for implementation of POLST. These criteria include: (1) leadership by an effective local or statewide coalition, (2) involvement of
key stakeholders, and (3) development of a standardized form that will comply with the form
requirements for an endorsed program.45
The POLST programs classified as “developing” represent a spectrum of stages of devel-
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opment. Some have already laid the groundwork for effective implementation of POLST.
They have created a standard form, secured the
approval of key stakeholders, and addressed
legal or practical barriers to implementation.
Massachusetts is a good example of a program that has already addressed most of these
elements. It developed a standard form with the
input of stakeholders and experts,46 and it conducted a legislatively authorized demonstration
program in Worcester.47 Then, Massachusetts
authorized EMTs (emergency medical technicians) to honor MOLST forms,48 and initiated a
statewide MOLST expansion plan.49 As of April
2012, Massachusetts MOLST expanded statewide. Healthcare institutions and professionals were on notice they should: (1) honor
MOLST forms, (2) implement MOLST policy,
and (3) use the training and supplemental materials provided on the Massachusetts MOLST
website.50
Iowa is another example of a relatively advanced developing program. Iowa first conducted legislatively authorized pilot programs.
It followed the pilots, in 2012, with legislative
establishment of POLST on a permanent, statewide basis.51 The Iowa Department of Public
Health published a statewide (IPOST) form.52
In contrast to Massachusetts and Iowa, other
states have programs that are just starting to get
off the ground.53 For example, in 2011, a New
Mexico task force developed a POLST form for
regional pilot programs, scheduled to start in
2012, but the form is not yet officially recognized by the New Mexico Department of Health
or EMS [emergency medical services] Bureau.54
In Ohio, POLST advocates are in the process of
trying to change complicated state DNR laws,
which present a legal barrier to implementation of POLST outside healthcare facilities.55
4. FOUR LEGAL ROUTES OF
IMPLEMENTATION
The most effective strategy for development
of a POLST program depends on each state’s
unique circumstances, including: (1) existing
laws relating to end-of-life healthcare decision
making, (2) political climate, and (3) attitudes
toward POLST within the medical and broader
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community. Accordingly, different states and
regions have taken four different legal approaches to implementation. First, many states
have authorized POLST by statute. Second,
other states have authorized POLST by administrative regulations. Third, some states rely on
only informal guidelines and clinical consensus. Fourth, POLST advocates have frequently
taken an incremental approach.
Statutory Recognition of POLST
Using either statutes or regulations to establish POLST helps ensure the form and program
will be uniform throughout a state. Moreover,
statutory recognition of POLST has three additional advantages. First, legislation can amend
existing state laws that conflict with or limit
the utility of POLST. Legal barriers include: (1)
detailed out-of-hospital DNR form requirements, (2) medical preconditions for out-of-hospital DNRs, and (3) lack of default surrogates.56
Second, legislation is the most authoritative
way to immunize healthcare providers from
criminal prosecution, civil liability, or disciplinary sanctions for their actions complying with
POLST.57 This can be helpful to achieve the
support of, and participation by, healthcare professionals.58 The experiences of advocates indicates it is “important to health care professionals that POLST statutes assure them that
they will be immune from liability for acting in
good faith based on the orders contained within
a POLST form.”59
Third, authorizing POLST by statute better
clarifies its legal status.60 While a state’s existing healthcare decision laws might be interpreted as broad enough to permit use of POLST,
its explicit recognition by the legislature makes
it clear that POLST is consistent with state law.
This encourages risk-averse healthcare providers to adopt POLST, and such legal clarity can
make it more likely that POLST will withstand
legal challenges in the courts.61 Also, a statute
permits Veterans Health Administration (VHA)
facilities in a state to use POLST, since they can
do so only if “authorized by state law.”62
States with POLST statutes. There are 18
states with statutes authorizing POLST: California, Colorado, Georgia, Hawaii, Idaho, Illinois,
Iowa, Louisiana, Maryland, New Jersey, New
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York, North Carolina, Pennsylvania, Rhode Island, Tennessee, Utah, Vermont, and West Virginia.63 These POLST statutes vary in the level
and type of detail provided. At one end of the
spectrum are states like Louisiana whose statutes specify much of the actual text to be used
in a POLST form.64 At the other end of the spectrum are states like Georgia, Illinois, New York,
Pennsylvania, and Tennessee, whose statutes
are chiefly concerned with authorizing a state
health department or other regulatory body to
establish a POLST form and procedures.65 In
Pennsylvania, for example, the 2006 statute simply authorizes the establishment of an “advisory commission” to determine the advisability of a “standardized form containing orders
. . . that detail . . . life-sustaining wishes.” The
department of health formed a Patient Life-Sustaining Wishes Committee that developed a
form approved by the department in October
2010. Similarly, New Jersey delegated the development of a form to a federally designated
patient safety organization.66
Many states, however, use legislation to establish some minimum requirements for a
POLST form and procedures, leaving room for
flexible implementation and evolution of a
POLST program.67 For example, California’s
statute recognizes POLST as a valid medical
order but it does not specify the POLST form.
Instead, it requires in general terms that the form
provide standardized directions to healthcare
providers regarding resuscitative and other lifesustaining measures.68 California’s statute focuses on other key issues like: (1) distinguishing POLST from advance directives,69 (2) ensuring patient protections,70 (3) clarifying the
role of a legally recognized decision maker,71
(4) establishing provider immunity,72 and (5)
mandating the applicability of POLST across
all healthcare settings.73
Other states statutorily provide more detail
regarding the POLST form, but with enough
generality to allow the form to evolve without
amending state law. For example, West
Virginia’s POST statute requires the state form
provide: (1) a physician’s orders relating to CPR,
level of medical intervention, antibiotics, and
hydration and nutrition; (2) a physician’s signature; (3) a place to indicate whether a patient
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has an advance directive or appointed decision
maker; (4) the signature of the patient or patient’s representative; and (5) documentation of
any review of the form’s orders.74
Recent POLST legislation. Seven of the 18
states with POLST statutes enacted them within
the past two years: Georgia, Iowa, Illinois, Maryland, New Jersey, Rhode Island, and Vermont.75
Georgia simply added immunity for acting in
good faith in accordance with a POLST. 76
Illinois’s statute is very brief, directing the Illinois Department of Health to develop a standard form that meets the “minimum requirements to nationally be considered a POLST.”77
Maryland, Iowa, New Jersey, and Rhode Island
provide more detailed requirements.78 While
Vermont’s 2005 Advance Directive Statute created a DNR/COLST form, use of this form was
only recommended. In 2011, to ensure better
uniform implementation of POLST, Vermont enacted the Hospice and Palliative Care Act,
which requires that healthcare providers use the
standard form issued by the Vermont Department of Health.79
Recent efforts to pass POLST legislation. The
pool of states with POLST legislation will likely
continue to grow in the next few years, given
the number of states with developing POLST
programs and ongoing and increasingly wellorganized efforts of POLST advocates. In addition to the six states that enacted POLST legislation in the past two years, several states introduced and considered POLST bills.
In early 2012, POLST legislation was introduced in Indiana, Kentucky, and Wyoming, but
none of the three bills made it out of committee.80 The bills would have authorized the development of a standard POLST form and provided basic guidelines for its use and content.
Washington introduced legislation that, if enacted, would have provided immunity for action “in accordance with the directions contained in a [POLST] form.”81 Ohio has repeatedly failed to pass legislation that would replace
the state’s DNR forms with POLST.82 Even
though POLST advocates have not introduced
legislation in Ohio since the 2009-2010 session,
the Midwest Care Alliance is reportedly still
working to get a POLST bill re-introduced and
adopted by the Ohio legislature.83
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Administrative Regulation of POLST
While statutory establishment of POLST
provides clear benefits, the statutory route is
not always feasible or necessary. Where POLST
would be consistent with existing state law,
regulations can, like statutes, assure uniformity
of POLST forms or procedures across the state.
At the same time, a regulatory approach allows
POLST advocates to avoid the lengthy and uncertain legislative process.84 Regulations are
generally easier to enact and change than statutes. Regulations provide greater flexibility and
are less likely to attract a heated political debate.85 States use regulations in two ways. Some
states use them instead of statutes. Other states
use them to supplement POLST-specific statutes.
Regulations in states without POLST statutes. Regulations have been used to promote
POLST in states without explicit statutory recognition. Regulations in these states are promulgated pursuant to general statutes that broadly
recognize a health agency’s authority to oversee healthcare facilities, emergency medical services, and/or DNR forms. For example, Tennessee has a statute authorizing the Tennessee
Board for Licensing Health Facilities to develop
“universal do-not-resuscitate orders.” A UDNR
is defined as “a written order that applies regardless of the treatment setting and that is
signed by the patient’s physician that states that
in the event the patient suffers cardiac or respiratory arrest, cardiopulmonary resuscitation
should not be attempted.”86 Interpreting this
statute to permit development of a form that
addresses life-sustaining treatments other than
resuscitation, the Tennessee Board for Licensing issued formal regulations in 2005, establishing a statewide POLST form and procedures for
its use in licensed healthcare facilities.87
More recently, Delaware issued regulations
to replace its pre-hospital advance care directive form with MOLST. The Delaware EMS
agency developed a MOLST form and protocol.
It provided detailed rules to guide its implementation, including: (1) methods to identify a
patient with a MOLST, (2) procedures for revoking a MOLST, and (3) requirements for periodic review of the form.88 But due to concern
over whether the regulations were consistent
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with the governing statutes, in November 2012,
the Delaware Department of Health and Social
Services instructed all healthcare providers to
“refrain from further use” of MOLST.89
Like Delaware, Oregon also has no statute
explicitly addressing POLST. And like Delaware
and Tennessee, Oregon used a regulatory agency
to promote POLST. While Delaware used its
EMS agency, Oregon used its board of medical
examiners.90 Specifically, Oregon BME used its
authority to oversee the scope of practice of
EMTs to amend the agency’s rules, allowing first
responders to follow the orders on a POLST.91
Regulations in states with POLST statutes.
While states like Tennessee, Delaware, and Oregon use regulations in the absence of a POLST
statute, other states use regulations to supplement an existing statute. In these states, agency
regulations play a critical role in fleshing out
the details of a POLST form and program.92 In
many states, including California, Illinois, Iowa,
Maryland New Jersey, New York, North Carolina, Pennsylvania, Rhode Island, Utah, and
Vermont, the POLST form must be approved
by a health department or other regulatory
body.93 POLST forms are currently awaiting development or final approval by health departments or related entities in states that recently
adopted POLST legislation, including Illinois,
Maryland, and New Jersey.94 In contrast, Iowa,
which enacted POLST legislation in 2012, has
already published its IPOST form.95
POLST Programs Developed Primarily
Through Clinical Consensus
While most POLST programs are defined by
statutes and/or regulations, nongovernmental
organizations (NGOs) play a major role in
implementation.96 In most states, guidelines and
supplemental educational materials have been
developed and made available by health professional organizations or end-of-life coalitions.
Particularly notable are West Virginia’s Center
for End-of-Life Care, New York’s CommunityWide End-of-Life/Palliative Care Initiative, California’s Coalition for Compassionate Care,
Hawaii’s Kokua Mau coalition, and the Washington State Medical Association.97
In some states, NGOs have sought to implement POLST primarily or solely through reli-
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ance on clinical consensus. Advocates in these
states aim to establish POLST as the standard
of care.98 While developing a POLST program
with the support of neither legislation nor regulation can result in inconsistency, it provides
flexibility for a program to adapt to clinical
needs without constraint by regulatory or legislative processes.99
This approach was effective in Oregon and
is being used in Kentucky, Michigan, Nebraska,
and Nevada.100 Perhaps the most notable use of
the clinical consensus approach is in Kansas,
Maine, Minnesota, Missouri, and North Dakota.101 While Oregon did selectively seek changes
in regulations to allow POLST to be effective
(for example, to permit EMTs to honor POLST
orders), the Oregon Health & Science University Center for Ethics largely relied on a
“grassroots approach” to integrate POLST into
the standard of medical care. This entailed: (1)
using a train-the-trainer model to initially educate health professionals about use of the form,
(2) facilitating research to demonstrate the efficacy of POLST, and (3) providing for ongoing
POLST education and program refinement.102
POLST is now the standard of medical care in
Oregon, and is used by nearly all the state’s
hospice and nursing facilities.
Minnesota and Maine have also met with a
degree of success implementing POLST solely
through clinical consensus. Minnesota’s standardized POLST form, developed by an interdisciplinary task force endorsed by the state’s
EMS regulatory board, has already been adopted
by key health systems in the Twin Cities area
and greater Minnesota.103 Maine has also been
successful, achieving geographically widespread, although sporadic, use of POLST by way
of outreach and education, as well as the involvement of healthcare systems.104
Incremental Approach to Implement POLST
A number of states found it necessary or useful to take an incremental approach to implementing POLST.105 California, Iowa, Massachusetts, New York, North Carolina, and West Virginia are notable examples of states that used
such an approach successfully. Such strategies
frequently begin with pilot programs. They then
use the evidence base from such programs to
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take POLST statewide, through legislation, regulation, or expanded clinical acceptance.106
For example, use of POLST in New York outside healthcare facilities ultimately required
legislation because of conflicts with state DNR
laws.107 New York passed legislation in 2008,
permitting use of MOLST in all settings on a
permanent, statewide basis. Such legislation
was facilitated by earlier step-wise progression:
(1) voluntary use by hospital and nursing facilities in the Rochester region in 2003, (2) state
department of health approval for use of
MOLST within healthcare facilities in 2005, (3)
legislatively established pilot programs to test
nonhospital use of the form.108
Similarly, Iowa enacted legislation in 2012,
authorizing use of the Iowa POST form throughout the state.109 This was facilitated by earlier
legislatively authorized pilot programs in Cedar Rapids and Jones County.110 These local
projects reported to an advisory council that
made recommendations to the state legislature.
5. WHICH PROFESSIONALS
CAN AUTHORIZE POLST?
Legal concerns surrounding POLST do not
end once a POLST program is established. It
takes years for a POLST program to become fully
implemented.111 Even established POLST programs continually evolve and can raise issues
concerning how POLST fits within a state’s existing framework of healthcare laws. This and
the following sections (5 to 12) highlight the
eight most troublesome legal questions raised
by POLST.112
As a form containing medical orders, POLST
universally requires a healthcare professional’s
signature to be valid.113 The question remains,
however, whether to expand the authority to
sign a POLST form beyond physicians. POLST
programs have taken two different approaches.
At least nine states have limited authority to
physicians: California, Georgia, Hawaii, Illinois,
Kansas, Missouri, Nevada, New York, Tennessee, and West Virginia,114 but the larger trend is
to extend authority to other health professionals. At least 14 states extend authority to sign a
POLST to nurse practitioners (NPs), advanced
practice nurses, and physician assistants (PAs):
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Colorado, Iowa, Idaho, Maryland, Massachusetts, Minnesota, Montana, New Jersey, North
Carolina, Oregon, Rhode Island, Utah, Vermont,
and Washington.115
There are three main rationales for the trend
toward expansion of signing authority. First, in
rural, geographically isolated areas, physicians
can be a rarity, making the question of which
healthcare professionals can authorize a POLST
an issue of accessibility. This issue was a significant concern in Alaska, where many rural
and village communities have no physicians
available.116 Utah’s original POLST statute authorized only physicians. But amendments in
2007 and 2008 expanded authorized signers to
include NPs and PAs. Rural access likely motivated 2012 amendments to Idaho’s POST law
to permit NPs and PAs to sign.117
Second, just as physicians are often unavailable in rural areas, they are often a rarity in longterm care facilities.118 A recent survey reports,
“more than one third of [more than 16,000 U.S.]
nursing homes reported difficulty in obtaining
physician participation in POLST completion
and having physicians sign the POLST.”119
Third, extension of authority to sign acknowledges the reality that nonphysicians
(nurses, social workers, advanced care planning
facilitators) are more likely than physicians to
actually engage patients in a discussion about
end-of-life care.120 This issue is recognized not
only by expanded signing authority in many
states, but also by the presence of an additional
box on several state POLST forms to identify
the professional who helped prepare the form.
POLST forms in California, Hawaii, Iowa, Minnesota, North Carolina, and Utah have a place
to indicate the identity of the preparer, while
still requiring the signature of an authorized
healthcare professional to be valid.121
6. IS THE PATIENT’S SIGNATURE
REQUIRED?
The core objective of POLST is to ensure
that a patient’s preferences for end-of-life care
are respected. To that end, many of NPPTF criteria for an “endorsed” POLST program relate
to patient protections. Notable among these is
the documentation of the patient’s consent by
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signature.122 Similarly, some Roman Catholic
bishops and theologians are concerned that the
lack of a patient’s signature raises grave concerns as to whether a POLST accurately reflects
and protects the patient’s wishes.123
In fact, the majority of states require the signature of the patient or, if the patient lacks capacity, the patient’s legal representative. Montana, for example, provides that “a form lacking the patient or legal decision maker signature . . . is invalid,”124 but this is not universal.
At least four states, Minnesota, New York, Oregon, and Wisconsin, strongly recommend that
a POLST be signed by the patient, but fall short
of requiring it.125 New York permits verbal consent with two witnesses. Vermont requires a patient signature except when CPR would be “futile.”126
Most state POLST programs lack a related
safeguard often required of advance directives.
In California, for example, advance directives
completed by long-term care residents are not
effective “unless a patient advocate or ombudsman . . . signs the advance directive as a witness.”127 California and other states require an
extra signature “to recognize that some patients
in skilled nursing facilities are insulated from
a voluntary decision making role, by virtue of
the custodial nature of their care, so as to require special assurance that they are capable of
willfully and voluntarily executing an advance
directive.” No such safeguard is required for
POLST. On the other hand, increasing safeguards entails costs and can increase the risk of
error. For example, lack of qualified witnesses
could mean that far fewer POLSTs are completed.
7. CAN SURROGATES CONSENT FOR
INCAPACITATED PATIENTS?
Closely connected to the requirement of a
patient’s signature is the question of whether a
surrogate can consent to a POLST for a patient
who lacks decision-making capacity. Surrogates
complete about 30 to 40 percent of POLSTs.128
Recognizing the importance of this issue,
NPPTF recommends that POLST programs permit surrogates to complete POLSTs for incapaci-
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tated patients. But NPPTF acknowledges this
is complicated by state laws governing surrogates and healthcare decision making.129
A number of states impose certain limitations on the scope of surrogate authority.130 For
example, some states require the satisfaction of
certain medical preconditions like the diagnosis of a “terminal condition.”131 Others, like California and Minnesota, authorize a “legally recognized healthcare decision maker” to consent
to a POLST on behalf of a patient who lacks
capacity, but fail to fully define who qualifies
as a legally recognized decision maker132 or to
specify who can serve as a surrogate if the patient has not appointed one ahead of time.133
States vary in the limits that they place on
the authority of a surrogate regarding POLST.134
The language of many POLST statutes or regulations in many states would automatically permit a surrogate to revoke or modify a patientcreated POLST. There is substantial logic to this
approach. POLSTs are supposed to be reviewed
periodically and updated: (1) if there is a substantial change in a patient’s health status, (2)
if a patient’s treatment preferences change, or
(3) if a patient is transferred from one treatment
setting or care level to another. Indeed, 24 percent of POLSTs are rewritten to reflect a patient’s changed circumstances, primarily for more
comfort-focused care.135 Often, a POLST must
be updated after a patient loses capacity.
But some states, like New Jersey and Tennessee, prohibit a surrogate from altering or revoking a patient-created POLST form unless expressly authorized to do so by the patient.136 The
New Jersey MOLST form provides a place for a
patient to indicate this authorization.137 Other
states impose far narrower limitations. Rhode
Island requires that a “recognized health care
decision maker” of a patient who lacks capacity consult with the “MOLST qualified health
care provider” prior to requesting modification
of the patient’s MOLST.138 Other states, like
Delaware, have limited the authority of surrogates to revoke a POLST in emergency situations, recognizing the difficulty involved in
identifying authorized decision makers under
such circumstances.139 Still other states, like
Utah and New York, impose special process re-
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quirements for legal surrogates to consent to
POLST forms on behalf of the mentally ill, the
developmentally disabled, or minors.140
Thus, while POLST programs almost universally permit legal surrogates to complete,
modify, or revoke a POLST on behalf of a patient lacking decision-making capacity,141 states
face different challenges regarding the question
of surrogate authority and handle it in different
ways. This makes it important for healthcare
professionals to be aware of the specific laws
or rules in their state.
8. IF A POLST CONFLICTS WITH AN
ADVANCE DIRECTIVE, WHICH PREVAILS?
Another important question is, which form
prevails, should the orders in a POLST conflict
with a patient’s advance directive? States that
addressed this issue in POLST statutes, regulations, or guidelines have generally taken one of
three approaches, directing: (1) a POLST form
prevails over an advance directive;142 (2) an advance directive prevails over POLST;143 or (3)
the most recently completed document prevails.144 Other states have not explicitly addressed the question of what happens when a
POLST and an advance directive conflict.145
Failure to address the issue of conflicting
forms creates uncertainty for healthcare professionals and patients. Efforts to address the problem of conflicting forms have created additional
concerns. One concern raised by California’s
POLST law is that the “latest in time” rule to
resolve a conflict between a POLST and a previously created healthcare instruction, in combination with the ability of a legally authorized
representative to complete a POLST on behalf
of an incapacitated patient, creates a situation
in which a third party can override a patient’s
previously expressed treatment preferences.146
States with more recently adopted POLST
statutes, including Colorado147 and New Jersey,148 seem to have avoided this problem by
specifically stating that the most recent patientcompleted document will control in the event
of a conflict. So a surrogate-completed POLST
could not contradict a patient’s advance directive.149 Unfortunately, this seems overbroad in
that it would also preclude a surrogate-com-
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pleted POLST from contradicting not only the
patient’s advance directive, but also an earlier
patient-completed POLST. The VHA is more
flexible: the most recent document controls
“unless there is sufficient reason to conclude
that the more recent information does not actually reflect the patient’s current preferences.”150
9. IS OFFERING POLST MANDATORY?
A number of states require hospitals or longterm care facilities to offer POLST to certain
groups of patients. This requirement parallels
the duty under the Patient Self-Determination
Act (PSDA) to “provide written information . .
. concerning . . . right to formulate advance directives.”151 For example, Maryland requires
that completion of its MOLST form be offered
to patients in assisted living and nursing facilities, hospices, home health agencies, and dialysis centers, as well as to hospital inpatients
being transferred to long-term care.152 Utah requires a similar range of facilities to determine,
on admission, whether each individual has a
POLST. These facilities must determine which
individuals without a POLST should be offered
the opportunity to complete one.153
Such requirements encourage widespread
clinical implementation of POLST, but surveys
of states and facilities implementing POLST
raise concerns that healthcare facilities, especially nursing homes, misinterpret “mandatory
offer” to mean all residents must have a POLST
form.154 To be sure, completion of POLST is not
the same as dictating a particular treatment
plan. POLST accommodates varying treatment
preferences. Even if completion were required,
patients and residents could complete POLST
any way that they wanted. Nearly one-quarter
of patients completing POLSTs chose “full treatment.” Many choosing DNAR (do not attempt
resuscitation) on their POLST want other kinds
of treatment like hospitalization, antibiotics,
and artificial nutrition and hydration.155
Still, requiring completion arguably undermines the premise that a POLST is based on
the voluntary, informed consent of a patient.156
Accordingly, no state requires that a patient
complete a POLST form.157 Nevertheless, these
concerns about confusing “offer” and “com-
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plete” have led multiple states, particularly
those like Iowa and Colorado that have recently
adopted POLST legislation,158 to mandate that
completion of a POLST cannot be a condition
of receiving healthcare services or insurance.159
North Carolina requires that its official MOST
form contain, in bold, directly over the signature line, the statement, “You are not required
to sign this form to receive treatment.”160 Rhode
Island provides, “The MOLST is a voluntary
option for qualified patients. No patient is required to elect a MOLST.”161 These clarifications
are similar to those regarding advance directives in the federal PSDA162 and in the healthcare decisions acts (HCDAs) of many states.163
Indeed, PSDA and HCDA prohibitions are directly applicable in states where POLST qualifies as an advanced directive.

POLST and write new orders on admission.167
States have addressed the third issue with reciprocity provisions, expressly recognizing that
there is a duty to comply with POLSTs completed in other states, provided that the forms
comply with the laws of the treating state.168
It should be noted that even in the absence
of a statute or regulations explicitly imposing a
duty on healthcare providers to comply with a
POLST, they may still have such a legal duty if
the POLST paradigm has become the standard
of medical care in that state or community. Notably, North Carolina does not expressly state
that a healthcare provider has a duty to comply
with POLST, but its immunity statutes will not
apply to healthcare professionals who refuse to
comply with POLST, despite knowing of the
form’s existence.169

10. WHAT ARE THE DUTIES OF
HEALTHCARE PROVIDERS?

11. WHAT IS THE ROLE OF ELECTRONIC
REGISTRIES?

While it is not mandatory for a patient to
complete a POLST, many states have imposed
duties on healthcare providers with regard to
POLST. First, as noted above, some states have
mandated that certain healthcare facilities offer POLST to patients. Second, many, if not
most, states have explicitly imposed a duty on
healthcare providers to comply with orders
communicated by a POLST.164
This duty to comply raises questions regarding: (1) the obligations of a healthcare professional who objects to the withholding of lifesustaining treatment on policy, moral, or religious grounds; (2) the obligations of healthcare
providers to respect POLSTs signed by physicians without admitting privileges to a particular facility; and (3) the obligations of providers
to respect POLSTs created in other states.
States have addressed the first by requiring
that healthcare professionals who are unwilling to comply with a POLST take all reasonable steps to transfer a patient to another physician or facility.165 States have addressed the
second issue by making it clear that a POLST
must be honored, regardless of the admitting
privileges of the signing physician.166 Facilities
worried about compliance with Joint Commission medical staff standards can review the

While the development and use of electronic
POLST registries is primarily a question of organization and funding, rather than a legal question, the movement toward registries is a growing trend that merits attention. Because paper
POLST forms can be difficult to locate in emergency situations, around 25 percent of POLST
forms are not immediately available.170 Electronic repositories of POLST forms have the
potential to increase the efficacy of POLST by
facilitating the communication of POLST orders
across healthcare settings. Registries can be particularly useful in allowing first responders to
quickly determine a patient’s treatment preferences during medical emergencies, situations
in which time is critical. Quick access to a
POLST can make a difference in whether a patient’s preferences are respected. In one study,
POLST orders changed the treatment plan for
45 percent of patients.171
For example, Oregon developed a statewide
electronic registry that operates in conjunction
with the state’s 24-hour trauma communication
center, allowing EMTs and emergency departments to, with a phone call, determine whether
a patient has a POLST and what orders are contained within the form.172 Oregon’s registry is
large and well established. Since its creation in
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2009, 173 the registry has received 135,000
POLST forms and the call center has received
nearly 2,000 POLST-related emergency calls.174
At least five other states, including Idaho,
Montana, New York, Utah, and West Virginia,
have electronic POLST registries in varying
stages of development.175 While these registries
share the same goal of increasing the accessibility of POLST forms, they differ in a number
of respects. First, only some have been implemented statewide (Oregon, Idaho, West Virginia). Second, only a few permit electronic
completion of POLST forms (New York, Utah).
Third, only some state registries also contain
non-POLST advanced directives and other
healthcare documents (Idaho, West Virginia).176
Oregon is the only state that mandates the
submission of completed POLST forms to the
registry, unless the patient opts out.177 This mandate not only permits Oregon’s registry to comply with HIPAA (Health Insurance Portability
and Accountability Act) guidelines, but also
ensures that enough POLSTs are submitted for
the registry to be useful, both in terms of emergency accessibility and in terms of data for
POLST research and quality assurance.178
The trend toward registries is likely to continue to expand. As of September 2012, California was in plans to develop and test a POLST
registry.179 Other states, such as Montana and
Vermont, do not specifically have a POLST registry, but already have an advanced directive
or DNR registry that could potentially be extended to POLST.180 And more registries are
coming online. Michigan, for example, authorized a “peace of mind registry” in 2012.181
12. WHAT IS THE ROLE OF THE FEDERAL
GOVERNMENT?
As the previous discussion has illustrated,
POLST is largely a matter of state law and
policy. However, the federal government also
has a role to play in POLST. Three examples
illustrate the potential for the federal government to encourage POLST implementation: (1)
HITECH (Health Information Technology for
Economic and Clinical Health Act) and electronic health records, (2) Medicare and voluntary advance care planning, and (3) VHA policy.

Winter 2012
HITECH and Electronic Health Records
The HITECH Act of 2009 seeks to facilitate
more widespread adoption of electronic health
records (EHR),182 a tool that has the potential to
make POLST more effective. Under HITECH,
hospitals and physicians can qualify for Medicare and Medicaid incentive payments when
they adopt certified EHR technology and utilize that technology to achieve “meaningful”
healthcare objectives.183 While HITECH and its
regulations do not explicitly refer to POLST,
they incentivize greater use and development
of technology that can help address the patient
care goals of POLST, increasing its accessibility and facilitating monitoring and evaluation
of the POLST process.184
Medicare and Voluntary Advance Care
Planning
Early forms of the bill that would become
the Affordable Care Act contained a provision
that would have reimbursed physicians under
Medicare for periodically consulting with patients about advance care planning and discussing POLST, where available and applicable.185
But political backlash (involving talk of “death
panels”) ultimately forced the removal of this
provision.186
Still, the March 2010 enacted version of the
ACA did authorize “annual wellness visits”
under Medicare.187 So, through regulations, the
U.S. Department of Health and Human Services
authorized Medicare coverage of POLST conversations as an element of this “annual wellness visit.”188 But this also proved controversial.189 So the regulation was rescinded just six
weeks later.190 More recently, U.S. Representative Earl Blumenauer (D-Oregon), the proponent
of the (ultimately eliminated) POLST language
in the original ACA, introduced new legislation, the Personalize Your Care Act of 2011.191
This bill would provide Medicare and Medicaid coverage for POLST conversations and
grants to develop POLST programs.
Veterans Health Administration
While the VHA has its own advance directive, VHA facilities must honor advance directives and POLSTs that are valid under state
law.192 When presented with a SAPO (state-au-

Articles from The Journal of Clinical Ethics are copyrighted, and may not be reproduced, sold, or exploited
for any commercial purpose without the express written consent of The Journal of Clinical Ethics.
Volume 23, Number 4
thorized portable order), VA clinicians have two
basic obligations. First, they must act in accordance, write corresponding orders, and scan the
SAPO into the electronic health record. Second,
they must encourage and educate the veteran
regarding completion of a SAPO on discharge.193
13. INTERNATIONAL ADOPTION
While primarily a U.S. program, POLST has
been spreading to other countries. For example,
NPPTF and Respecting Choices have been consulting with policy makers in Brazil and
Singapore.194 POLST has been implemented
somewhat in Germany.195 And POLST has been
particularly popular in Canada and Australia.
Canada
A 2008 Health Canada report notes that
“some Canadian jurisdictions are exploring or
using the POLST model.”196 Indeed, POLST is
being used by Canadian healthcare systems in
at least four of its 10 provinces. For example,
Fraser Health in British Columbia is using a
MOST.197 Hamilton Health Services in Ontario
is using POST.198 Alberta Health Services is using a “goals of care designation order.”199 And,
in March 2012, the Regina Qu’Appelle Health
Region in Saskatchewan implemented MVLST
(“my voice for life sustaining treatment”).200
Australia
While developed independently from
NPPTF, the Australian state of Queensland has
implemented a program quite similar to POLST.
The acute resuscitation plan (ARP), a pink form
of medical orders, was piloted in 2009, and was
rolled out across the state in 2010.201 But while
consent should be obtained, there is no patient
signature requirement, and the ARP instructions
expressly recognize a process by which patient
choices can differ from those in the ARP. While
allied health professionals can be involved with
completing an ARP form, it must be signed by
the “most senior medical officer available.”
14. COURT CASES
While POLST is relatively new to most U.S.
jurisdictions, there has already been some liti-
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gation and regulatory enforcement. There have
been four types of cases. First, families have
sought damages for healthcare providers’ failure to comply with a POLST. Second, families
have sought judicial permission to override a
POLST. Third, there have been several cases
involving forged POLSTs. Fourth, there have
been cases involving uninformed POLSTs.
Failure to honor POLST
Most POLST statutes require healthcare providers to honor POLST, unless they have a good
faith belief that the POLST is invalid. In late
2011, Compassion & Choices filed the first lawsuit seeking to enforce this legal duty, DeArmond v. Permanente Medical Group.202 In this
case, a young woman named Emily DeArmond
had been ill her entire life due to brain cancer.
In August 2010, her mother completed a POLST
for her, ordering “do not intubate.” In November 2010, Miss DeArmond was found in bed,
unresponsive, by her mother. An ambulance
transported Miss DeArmond to Kaiser Medical
Center, where an emergency room physician intubated her despite the known POLST.
The DeArmond family filed a lawsuit for
damages in the Superior Court of Orange County, California. The complaint alleges causes of
action for: (1) neglect of a dependent adult, (2)
intentional infliction of emotional distress, (3)
negligent infliction of emotional distress, (4) deceptive and unfair trade practices, (5) violation
of the Health Care Decisions Act, and (6) violation of the California Consumer Legal Remedies
Act. In May 2012, the court granted Kaiser’s petition to compel arbitration of the dispute. While
the DeArmond family may still prevail on the
merits, it will be without the publicity or transparency that normally attends litigation.
Excuse from POLST Compliance
In Zornow, a New York court excused compliance with a patient’s MOLST.203 Joan M.
Zornow, 93, had advanced Alzheimer’s and was
living in a nursing home. Her daughter, Carole
Zornow, applied to be appointed her guardian.
Carole Zornow and her siblings disagreed about
their mother’s wishes and a previously enacted
MOLST. Relying heavily on Joan Zornow’s Roman Catholic faith, the court found clear and
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convincing evidence that she would have
wanted most life-sustaining interventions. Consequently, in a poorly reasoned and widely criticized opinion, the court revoked all of the orders in her MOLST, except the DNAR order. The
court ruled that no “blanket directives” should
be used for Mrs. Zornow, because it could never
be confidently determined that any treatment
decision therein would be consistent with Roman Catholic moral theology.
Forged POLST
In the past two years, there have been several high-profile cases involving forged advance
directives. In 2011, a Minnesota court found that
Lana Barnes had criminally altered the advance
directive of her husband, Albert Barnes.204 She
had been demanding treatment that healthcare
providers at numerous facilities had determined
was inappropriate and non-beneficial. In fact,
Mr. Barnes had specifically rejected such treatment in his 1993 advance directive. But his wife
had cut, pasted, and recopied the document to
omit those instructions. Moreover, Mr. Barnes’s
entire 1993 advance directive had been revoked
by a 1994 advance directive in which he appointed his son, instead of his wife, as his
healthcare agent.
While Lana Barnes altered an advance directive to indicate a patient’s preference to continue treatment, Susan Elizabeth Van Note altered an advance directive to indicate a patient’s preference to stop treatment. In September 2012, a Kansas City grand jury indictment
was unsealed, alleging that Van Note, a Kansas
estate planning attorney, forged her father’s
name to an advance directive. In 2010, William
Van Note was shot and stabbed in his home.
Ms Van Note soon showed up at the hospital
with an advance directive stating that her father did not want prolonged treatment to keep
him alive. Accordingly, doctors and nurses
stopped their lifesaving efforts, and the patient
died. Ms Van Note is alleged to have committed the shooting and stabbing.
More recently, several cases have involved
allegations of a forged POLST. Krela v. Kryla is
eerily similar to the Van Note case. A son alleges that his stepmother poisoned his father
and that she forged a POLST to facilitate this
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plan.205 The case is still in the preliminary motions phase. In Scottrade v. Davenport, the
former girlfriend of the decedent disputed an
online brokerage’s distribution plan.206 She
claimed that the other beneficiaries murdered
the decedent and forged a POLST to facilitate
this plan and the destruction of evidence. But
the court found these claims to be frivolous.
Finally, in Costello v. University of Washington
Medical Center, the plaintiff claimed that the
patient’s POLST had been “fraudulently presented.”207 That case was dismissed because it
was filed after the statute of limitations.
Uninformed POLST
While POLST has proven a tremendous tool
for protecting and promoting patient autonomy,
there remains significant concern with potential abuse. Patient advocates are concerned that
POLST may be implemented in a coercive and
manipulative manner, such that the resulting
POLST does not reflect the patient’s preferences
and values. Indeed, there is some evidence to
ground such concerns. In 2010, the California
Department of Public Health sanctioned
Cresthaven Nursing Home in Santa Cruz regarding its use of POLST. Based on interviews, observation, and clinical record review, the CDHP
found the facility in violation. It had failed to
ensure that the attending physician obtained
residents’ informed consent prior to completing POLSTs.208
CONCLUSION
POLST helps patients. It documents a
patient’s wishes for life-sustaining treatment in
the form of a medical order. It streamlines the
transfer of patient records between facilities. It
clarifies treatment intentions and minimizes
confusion about patient preferences. It assists
physicians, nurses, emergency personnel, and
healthcare facilities in promoting patient autonomy. It optimizes comfort care of patients.
Because the POLST paradigm is well organized and well publicized, it is driving other
related reforms. Most notable is greater attention to advance care planning. Not only are more
POLSTs being completed, but more advance
directives and advance care planning discus-
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sions are being completed. Furthermore, at a
legal level, POLST has prompted re-examination of long-latent gaps in healthcare decisions
laws, such as the lack of default surrogate rules.
When physicians, lawyers, and others get together to discuss POLST, these related concerns
receive attention and salience.
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