Professor Larry A. Bakken Office Hours:

East Building. - Room 220E Mon. 9:00-11:00

Office: 651-523-2189 Wed. Fri. 9:00-10:00; 11:00-12:00

Home: 763-521-6011 other times by appointment

E-mail: Ibakken@hamline.edu Students are welcome to stop anytime
Syllabus

ADMINISTRATIVE LAW
Fall 2009 — Room LAW 104
8:00am-8:50 a.m. Monday, Wednesday and Friday

REQUIRED TEXT: Administrative Law: 2" ed.
Roger Healy, Krotoszynski Aspen Pub, 2008,
ISBN 13-978-0-7355-7142-6

RECOMMENDED READING: Administrative Law and Process in a Nutshell
Gellhorn & Levin West 6th? ed. 20086,
ISBN-0-314-14436-6

WESTLAW TWEN SITE: Register before first day of class.

PURPOSE: Administrative Law incorporates public policy, economic social values, politics,
and basic democratic principles into an understanding of government decision making.
Administrative law includes regulatory compliance and enforcement of legislation,
rules/regulations and adjudications. Administrative Law also engages the legislature, the chief
executive, government agencies and the judiciary. This course attempts to make students aware
of current developments, and to inform students about the law of public administration and its
impact on the interaction of individual citizens with government bureaucracy. In addition
student attention will be directed to the ongoing constitutional dialogue that occurs in regard to
agency policy, agency rulemaking and adjudication. Finally students will develop an
understanding and appreciation for administrative powers, procedures and practices.

COVERAGE: Administrative Law will mean different things to different people. Practicing
lawyers, judges, bureaucrats, students and citizens have different perspectives and points of view
about government regulations, regulatory compliance, judicial oversight and legislative
directives. One’s point of view, personal values and political orientation will influence how one
responds to issues addressed by agencies and appellate courts. Administrative Law requires those
studying this area of law to consider the particularities of the organic (enabling) statute, the rules
and procedures of the agency; the historical, political economic and social factors; judicial
decisions, agency procedures and constitutional standards. Specific attention will be given to the
history and development of administrative regulations and the law associated with government
agencies especially federal agencies. Special time and energy will be devoted to the
Administrative Procedure Act which establishes standards for agency procedural requirements,
rulemaking, adjudication and requirements for public participation in agency decision making.
Attention and time will also be allocated to the Freedom of Information Act, The Open Meeting
Act, Negotiated Rulemaking, The Role of Administrative Law Judges the Privacy Act, The
Advisory Committee Act, and The ADR Act and Administrative “Due Process”. Time will also
be devoted to practice aspects of Administrative Law.



CLASS FORMAT: Lectures, group participation, questions/answers, class discussion, case
studies and study of appropriate statutes and case law. Includes reading assignments, preparation
of an agency comment, optional research paper and a final exam.

OBJECTIVES: Introduce students to the regulatory role of agencies and their legal and
political limits; provide a brief history and background for understanding the development of
administrative law, quasi- legislative and quasi-judicial aspects of agency action; and the
importance of informal aspects of administrative law. Provide students with a basic
understanding of federal legislation important to administrative practices. Students should, when
the class is complete be familiar with the classic cases of administrative law, the changing
emphasis regarding standards within administrative law and recent developments in
administrative law. Students will learn the importance of procedural questions and how
procedure differs in rulemaking and adjudication, formal and informal actions and in how courts
review administrative action. Finally students will learn about the powers of the executive and
Congress and how they influence agency actions.

FINAL EXAMINATION AND GRADING POLICY: Three-hour final examination. The exam
accounts for two-thirds (2/3) of the final grade. The instructor reserves the right to increase the final exam
grade by one half grade for any student making significant positive and regular contribution to class
discussion. One third (1/3) of the final grade will be based upon a written assignment (comment).

WRITTEN ASSIGNMENT-REQUEST FOR COMMENT: On June 22, 2009 the President signed
HR 1256, The Family Smoking Prevention And Tobacco Control Act in to law. Your task is to submit a
comment as requested in 74 Fed Reg. 31457-31458. The Request for Comment asks you to respond to a
variety of general categories (see page 31458). Select three (3) of the topics and prepare your comment
based on these choices.

The Comment shall be eight to nine (8-9) pages, typed and double-spaced pages. The text should be 12-
point font. Margins should be 1” on the right side, top, bottom, and left margins should be 1 ¥4”. The
Comment must be submitted to TWEN by 12 Midnight Dec. 2, 2009.

OPTIONAL.: Students may submit a research paper for a portion of their final grade. If the paper is C+
quality or better, the final course grade will be raised one-half grade. The topic of the paper and a
brief outline (1 page) must be approved by the instructor and submitted to him in class by
November 2, 2009. The paper should be a typed, double-spaced, and 18-20 pages in length. Text should
be in a 12-point font Margins should be 1” on the right side and top; bottom, and left margins should be
1¥4”. The paper should include a table of contents, footnotes, bibliography and a separate two page
executive summary. The extra credit paper must be submitted to TWEN by 12:00 Midnight
December 2, 2009. The final copy will not be returned.

ATTENDANCE: Students are expected to attend class and be prepared each day. According to school
policy, students may miss six hours of class. When students miss the seventh hour of class a ten-page
paper must be submitted to the instructor. If an eighth hour of class is missed, a second ten-page typed
paper will be turned in. On the ninth hour missed, the name of the student will be submitted to the Dean’s
office and the student will be dropped from the class. Remember each session is three hours. This policy
becomes operational after you miss the two days of classes.

COMPUTER POLICY_You may use laptop computers or other electronic devices in class to take
notes and access course related materials. You should not use your laptop or electronic devices
for other purposes.

In addition to the usual courtesies due to your classmates, refrain from text-messaging and email,
using cell phones, pagers, or any other communication device. Refrain also from displaying



wallpaper, screen savers, or other material on your computer screen that can reasonably be
expected to distract your classmates.

Date Assignment Page
Aug 19 Introduction 1-24
Overview of the Work and Place of Administration
in Our system of Government

Interstate commerce Commission V. Cincinnati, 1
New Orleans and Texas Pacific Railway Co. 4
Pennsylvania v. West Virginia
National Broadcasting Co. v. United States 6
FDA v. Brown & Williamson Tobacco Corp. 10
United States v. Southwestern Cable Co. 12
Adjudication and Rulemanking
Londoner v. City and County of Denver 17
Bi-Metallic Investment Co. v. State Board 22
of Equalization
Aug. 21 Continued
Aug 24 Adjudication 25-47
Constitutional Right to Hearing
Brief Introduction to Procedural Due Process
Bailey v. Richardson 27
Goldberg v. Kelly 38
Aug. 26 Adjudication 47-69
Board of Regents v. Roth 47
Perry v. Sindermann 61
Paul v. Davis 61
Aug. 28 Adjudication 69-92
How Much Process is Due?
Mathews v. Eldridge 69
Cleveland Board of Education v. Loudermill 79
Note on Town of Castle Rock v. Gonzales 89
Aug. 31% Adjudication 92-113
Ingraham v. Wright 92
Note on Goss v. Lopel 100
Note on Summary Deprivations of Property 103

Note on Due Process in Time of War: Hamdi v. Rumsfeld 105
Statutory Hearing Rights: Triggering APA Requirements 109
Note on the Federal APA



Sept. 2

Sept 4

Sept. 7

Sept 9

Sept. 11

Sept. 14

Sept 16

Adjudication
Seacoast Anti-Pollution League V. Castel
Note on When Agencies Must Observe Formal
Adjudication Procedures
Parties and Intervention
Evidence and Proof Issues
Richardson v. Perales

Adjudication
Steadman v. Secutires and Exchange Commission
Combination of Functions
Withrow v. Larkin
Note on “Total Quality Assurance” (“TQA”) and the
Administrative Law Judge

LABOR HOLIDAY - NO CLASS

Adjudication
Nash v. Brown
Bias
Antoniu v. SEC
Ex Parte Contacts
First Savings & Loan Assn. v. Vandygriff
Vandygriff v. First Saving & Loan Assn.
Estoppel Against the Government
Schweiker v. Hansen

Rulemaking
Document Disclosure and Open Meetings
The Freedom of Information Act
EPA v. Mink
Note on the Government in the Sunshine Act
Introduction to Rulemaking
National Petroleum Refiners Assn. v. FTC
Note on APA Requirements for Rulemaking
Bowen v. Georgetown Univ. Hospital

Rulemaking
Notice and Comment: “Informal” Rulemaking
Chocolate Manufactures Assn. v. Block
United States v. Nova Scotia Good Products Corp.
Note on the Concise Explanatory Statement

Rulemaking
Exceptions to Informal Rulemaking requirements
Mada-Luna v. Fitzpatirick
Warder v. Shalala
Note on Other APA exceptions from the

113-136
113
121

126
127

136-153
138

143
151

154-170
154

154

160
162

165

170-196
170
170
171
175

179
188
188

196-217
196
196
204
212

217-239

218
225



Sept 18

Sept 21

Sept 23

Sept. 25

Sept. 28

Sept. 30

Rulemaking

Requirements for Notice-and Comment Rulemaking
Beyond Notice and Comment: “Formal,” “Hybrid, “
and Negotiated Rulemaking

United States v. Florida East Coast Railway Co.
Vermont Yankee Nuclear Power Corp. v. NRDC

Rulemaking

Note on Additional Generic Requirement for Rulemaking
Note on Alternative Dispute Resolution and

Federal Administration Agencies

Must an Agency Promulgate Rules

SEC v. Chenery Corp. (Chenery 11)

Note on NLRB v. Wyman-Gordom

NLRB v. Bell Aerospace Co.

Avoiding Adjudication Through Rulemaking

Heckler v. Campbell

Rulemaking

Must an Agency Adhere to Its Rules?
Sameena, Inc. v. U.S. Air Force

Role of Agencies in Three Branch Government

Historical Introduction

Excerpt, Jay S. Bybee, Agency Expertise, ALJ
Independence, and Administrative Courts:

The Recent Changes in Louisiana’s

dministrative Procedure Act

Conforming Agency Practice to Article 11

Crowell v. Benson

Northern Pipeline Const. Co. V. Marathon Pipe Line Co.

Role of Agencies in Three Branch Government

CFTC v. Schor

Note on the Seventh Amendment

The Nondelegation Doctrine

A.L.A. Schechter Poultry Corp v. United States

Role of Agencies in Three Branch Government

Industrial Union Dept. v. American Petroleum Inst.
Note on Mistretta v. United States
Whitman v. American Tucking Assns

Role of Agencies in Three Branch Government

The Legislative Veto
Ins v. Chadha

239-265
240
244

245
255

266-299
270
273

284
284

282

299-320
299
307

312
317

321-344
321
331
335

344-368
344
359
360

368-389

368



Oct.

Oct.

Oct.

Oct.

Oct.

Oct.

Oct.

Oct.

12

14

1 6th

19

Role of Agencies in Three Branch Government
Note on Statutorily Mandated Congressional Review
Executive Power to Appoint
Buckley v. Valeo
Note on Freytag v. Commissioner
Note on Landry v. FDIC
Executive Power to Remove
Myers v. United States

Role of Agencies in Three Branch Government
Humphrey’s Executor v. United States
Note on Bowsher V. Synar
Morrison v. Olson

Role of Agencies in Three Branch Government
The Role the President in Implementing Statutes
1. Presidential Signing Statements
2. Presidential Review of Agency Rulemaking
Note on Presidential Review of Agency Rulemaking

Role of Agencies in Three Branch Government
Executive Power and the War on Terror
Judicial Review
Scope of Review of Fact
NLRB v. Universal Camera Corp
Universal Camera Corp. v. NLRB

Judicial Review
Scope of Review of Law
Cabinet for Human Resources v. Jewish Hospital
Healthcare Svcs.
Skidmore v. Swift & Co.
Chevron U.S.A. v. NRDC
MCI Telecommunications Corp. v. AT&T Co.

Judicial Review
Sierra Club v. Johnson
United States v. Mead Corp

MIDTERM BREAK

Judicial Review
Note on Mead Corp. and the Classification
of Administrative Law
Gonzales v. Oregon
Note on Agency Non-Acquiescence in Court
of Appeals Decisions

389-411
389

392
402
403

404
411-435
411
417
419
435-453

435
439

453-476
453

461
466
476-495
476
478
481
490
495-517

495
502

517-538
517

521
536



Oct. 21

Oct. 23

Oct 26

Oct. 28

Oct. 30

Nov. 2

Judicial Review

Distinguishing Issues of Fact and Law

Campbell v. Merit Systems Protection Board

Scope of Review of Exercises of Discretion

Citizens to Preserve Overton Park v. Volpe

Note on Judicial Supplementation of the
Agency Record

Note on The Arbitrary or Capricious Standard
and “Hard Look” Review

Judicial Review

Motor Vehicle Mfrs.Assn. v. State Farm Mut. Auto
Note on the Relationship Between Arbitrary

or Capricious Review and Chevron

Step Il Analysis

AFL-CIO v. Marshall

Note on Harmless Error in the Administrative Process

Judicial Review

Distinguishing Among Issues of Fact, Law and Discretion
Note on Allentown Mack Sales & Service v. NLRB
Cause of Action, Reviewability, Jurisdiction, Immunity
Note on Judicial Review as a Civil Action

Note on Money Damage Suits

Johnson v. Robinson

Bowen v. Michigan Academy of Family Physicians

Judicial Review

Webster v. Doe

Note on Heckler V. Chaney
Standing

1. Injury in Fact

Lujan v. Defenders of Wildlife

Judicial Review

Federal Election Commission v. Akins
Note on Taxpayer Standing

Note on Standing in Qui Tam Actions
Note on Redressablity

2. Zone of Interests

The Chicago Junction Case

Alabama Power Co. V. Ickes

Judicial Review

FCC v. Sanders Bros. Radio Station

ADPSO v. Camp (“Data Processing”)

Note on Agency Capture and the Availability
of Judicial Review

Air Courier Conference v. Postal Workers

538-559

538

549
555

556

559-578
559
572

573
576

578-597

578
584
587

589
593

597-620
597
606
609

621-642
621
628
633
634

636
638

642-657
642
645
649

652



Nov. 4 Judicial Review
NCUA v. First Nat’l & Trust Co.
3. Review of Standing Law
Bennett v. Spear

Nov. 6 Judicial Review
Ripeness
Abbott Laboratories v. Gardner
Toilet Goods Assn. v. Gardner
Finality
FTC v. Standard Oil Company of California
Note on Bennett v. Spear

Nov. 9 Judicial Review
Note on the Finality of Agency Inaction
Note on Statutory Time Limits on Judicial
Review of Agency Action

Nov 11 Judicial Review
Exhaustion of Administrative Remedies
Myers v. Bethlehem Shipbuilding Corp.
McCarthy v. Madigan
Darby v. Cisneros
Note on Sims v. Apfel
Judicial Remedies for Unlawful Agency Action
Nov. 13
Nov. 16
Nov. 18
Nov. 20
Nov. 23
Nov 25 and Nov 27 Thanksgiving Holiday No Class
Nov. 30

Dec. 2 Review

657-683
657

672

683-703

683
689

696
702

703-712
703
707

712-727

712
715
718
724
725
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