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WHAT WE'VE GOT HERE . . . ISAFAILURE ... TO
COMMUNICATE: ' A STATISTICAL ANALYSIS OF THE
NATION'S MOST COMMON ETHICAL COMPLAINT

Stephen E. Schemenater
I. INTRODUCTION

aA good and decent profession has a headache tiest @ut for fast relief.
We have been put on notice repeatedly. We will caumgo our own cure or
someone will mix up a dose which will curl our hair.°

Very little in life is as disconcerting as beinyolved in a lawsuit,
and a wise person consults local resources whensaimp an attorney to
resolve a legal dispute. Once an attorney has bewined, the client
expects that the lawyer will take care of thingsgk the client up-to-date on
developments in the case, and look out for thentéiebest interests. But
what happens if it turns out that the client made a bad choittha attorney
fails to communicate, resulting in unfavorable resutdlie client?

A very similar scenario actually played out in @aldo in 2002,
where an attorney so utterly failed to perform thator she received 256
separate complaints from 256 individual complaigaint one casé. The
specific details of this case are unknown, howelbiecause Colorado does
not make complaints a matter of public informatiomless the attorney is
sanctioned. In this particular case, even though the attonmeegived 256
individual complaints, he or she was never sanetin Thus, citizens of
Colorado will never know if the next attorney thla¢y hire is the same one

1 CooLHAND LUKE (Warner Bros. 1967); ®is N' Roses Civil War, Use Your
lllusion Il (Geffen Records 1991).

2 candidate for Juris Doctor, Hamline UniversityhBal of Law, December
2007. The author would like to thank his wife Jém his daughter Savannah, and his
parents William and Audrey for their generous pat& encouragement, love, and support
that has made the pursuit of a career in law ptessiln addition, the author would like to
thank the staff of Hamline Law Review and the stusl@ftHamline Law School for their
advice, assistance, and humor along the way.

AMERICAN BAR ASSN SPECIAL COMM. ON EVALUATION OF DISCIPLINARY
ENFORCEMENT, PROBLEMS AND RECOMMENDATIONS IN DISCIPLINARY ENFORCEMENT 9 (1970),
available athttp://www.abanet.org/cpr/reports/Clark_Report.fiidreinafter CARK REPORT]
(quoting a portion of an annual report from a steie association ethics committee regarding
the need for reform of the attorney discipline eyst

CoLo. Sup. CT1. OFFICE OF ATTORNEY REGULATION COUNSEL 2006 ANNUAL
REPORT 6 (2007), available at http://www.coloradosupremecourt.com/pdfs/
Regulation/2006%20ANNUAL%20REPORT.pdf.

Telephone Interview with an unnamed employeehef €olorado Office of
Attorney Regulation (Jan. 2, 2007). This attormes footnoted in the 2006 report, but when
contacted, the Office of Attorney Regulation hadraocords related to such a case, leading
them to conclude that the individual was never aned.

Id.; see infranote 235 and accompanying text.
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who single-handedly accounted for nearly 1% ofttital complaints lodged
against attorneys in Colorado in 2002.

This failure to communicate at both the individuabatey level, and
the systemic level, is one of the greatest causgmjpular dissatisfaction
with the legal profession today, and this problemnbt new. It was
identified over 100 years ago and continues yeaypdiespite numerous
warnings to fix the probleth. The first step in resolving popular
dissatisfaction with the administration of justiée diagnosis. This
Comment not only diagnoses the failure to commuajcdut it also
recommends various ways to remedy that failureo#tt the individual and
systemic level&’

Part 1l of this Comment begins with a discussibithe evolution of
the ABA's Model Rules of Professional Conduct artg push for the
enhancement of professional responsibility througtibe natiort® It then
examines the historical development of the Ameriestiorney discipline
system, examining the criticisms of that system #rel recommendations
that have been made to fix'it. Part Il provides a general overview of the
disciplinary structure and proce$sPart IV reveals the results of the survey,
identifying the number one cause of complaintsughmut the natiofi: Part
V argues that much of the reason that the Amermaiviic is disgruntled
with the current state of the profession is due timraeys and state
disciplinary systems failure to communicite. It also examines
recommendations for how both entities can resohie issue® Part VI

7 See infranotes 94-99 (stating that the number one ethioaiptaint lodged

against attorneys is a failure to communicate drad attorney disciplinary systems suffer
from it as well).
Roscoe Poundrhe Causes of Popular Dissatisfaction with the Aushiation
of Justice REPORTSOF THE AMERICAN BAR AssN, Vol. XXIX, Part 1, 395 (1906) (stating that
the causes of dissatisfaction with the adminisiraf justice may be grouped under four
main headings: (1) causes for dissatisfaction ity legal system, (2) causes lying in the
peculiarities of our Anglo-American legal syster) tauses lying in our American judicial
organization and procedure, and (4) causes lyingthim environment of our judicial
administration); se also infranotes 18-76 (outlining the various criticisms dfomey
discipline systems throughout the 1960's).
° " 1d. at 395.
10 See infranotes 131-215 and accompanying text (proposinigttiearemedy lies
in addressing the failure to communicate at théesyie and individual levels).
See infranotes 18-24 and accompanying text (tracing thduéieo of the
ABA's Model Rules of Professional Conduct).
12 See infranotes 18-76 (tracing the development of the Ameridanilinary
system and examining criticisms of that system).
13 See infranotes 77-93 (providing a general overview of tieeiglinary systems
structure and outlining the process of filing a pdaint).
14 See infranotes 94-156 and accompanying text (proving thaailre to
communicate is the number one cause of compladigeld against attorneys).
See infranotes 131-217 (arguing that the failure to commaita is the source
of much of the American public's dissatisfaction).
6 See infranotes 132-217 and accompanying text (offering renentations to
attorneys and state disciplinary systems).
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concludes that without following the recommendatiautlined in Part V,
the American public will continue to be dissatisfied wita fhofessior!

[I. BACKGROUND
A. ABA Model Rules + The Development of Professional Respulity

In 1903, the ABA began promulgating model profesaioethics
rules for lawyers® On August 27, 1908, the Preamble and Canons 1 through
32 of the Canons of Professional Ethics were #itkipted, stating that 2[n]o
code or set of rules can be framed, which will ipatarize all the duties of
the lawyer in the varying phases of litigation or all the relations of
professional life,° and that these canons wereteesas a 2general guid€°
The ABA Canons governed until the Model Code of Psifmnal
Responsibility was adopted by the House of DelegateAugust 12, 196%.
The Model Code went through multiple amendmentd timi current ABA
Model Rules of Professional Conduct were adopted983?' Together,
with some variations, these ethical canons, caales,rules serve as models
for the ethics rules of most stafésCurrently, every state in the country tests
prospective attorneys on their knowledge of protesai responsibility® In

7 See infranotes 131-217 and accompanying text (concludiag steps must be

taken immediately to remedy this failure to comneaie).
18 Fifty State Survey, www.westlaw.com (search for @pssfonal responsibility®
in the Fifty State Survey database) (encompassawgrplete list of ABA adopted state rules).

AMERICAN BAR AsSN, ABA CANONS OF PROFESSIONALETHICS, available at
http://www.abanet.org/cpr/mrpc/Canons_Ethics.pdf [hefesn@ABA CANONS]. @These were
based principally on the Code of Ethics adoptedhsy Alabama Bar Association in 1887,
which in turn had been borrowed largely from thetdees of Judge George Sharswood,
published in 1854 aPRrofessional Ethicsand from the fifty resolutions included in David
Hoffman©#\ Course of Legal Study. . .° American Bar Association, Model Rules of
Professional Conduct Preface, http://www.abanetprgmrpc/preface.html (last visited May
22, 2007).

House oFDELEGATES OF THEAMERICAN BAR AssN, ABA MobDEL CODE OF
PROFESSIONAL RESPONSIBILITY, available at http://www.abanet.org/cpr/mrpc/mcpr.pdf
[hereinafter MbDEL CoDE]. The new Model Code revised the previous Canfonsfour
reasons: (1) there were important areas involviregconduct of lawyers that were either only
partially covered in or totally omitted from the @ams; (2) many Canons that were sound in
substance were in need of editorial revision; (8shof the Canons did not lend themselves to
practical sanctions for violations; and (4) changad changing conditions in the legal system
and urbanized society required new statementsodégsional principlesld. at Preface.

Center for Profl Responsibility, ABA Model Rulesf Professional Conduct,
http://www.abanet.org/cpr/mrpc/model_rules.htmis(laisited April 20, 2007) [hereinafter
Model Rules].

22 |d. To date, California, Maine, and New York are tmy states that do not
have professional conduct rules that follow therfar of the Model Rulesld. New York
follows the predecessor Model Code, and Califoamid Maine have developed their own
rules. Id.

% National Conference of Bar Examiners, MultistBtefessional Responsibility
Exam (MPRE), http://www.ncbex.org/multistate-tesigfe/ (last visited April 20, 2007).
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addition to the promulgation of the Model Rules fhe enhancement of
professional responsibility, the ABA also mandatkdt all American law
schools incorporate a required course on the fdpic.

While these efforts established an ethical framéwtm guide
attorneys, the ABA was still struggling with how &mldress violations of
these ethical codes, particularly since it hadelittontrol over the self-
regulated systems of attorney discipline that warel still are, currently in
place throughout the United States.

B. Attorney Discipline Systems + The Enforcement Arm of
Professional Responsibility

In an effort to address the perceived declinerofgssionalism in the
bar, and the discontinuity of judicial regulatioh the legal profession
throughout the country, various organizations, udelg the ABA, the
Conference of Chief Justices, and HALT, conducten/eys and offered
recommendations for reforming attorney discipliystems to achieve the
highest possible standard of conduct and professionzdmeibility.

1. Criticisms of U.S. Attorney Discipline Systems = A GalAction
a. The Clark Report

The ABA's first call to action occurred in Februat®67 when it
established the Special Committee on Evaluation Rikciplinary
Enforcement, chaired by former Supreme Court Jaidtam C. Clark® The
Clark Committee's goal was:

[tlo assemble and study information relevant taapects of
professional discipline, including the effectivenespraisent
enforcement procedures and practices and to mage su
recommendations as the Committee may deem necessary
and appropriate to achieve the highest possibtedatds of
professional conduct and responsibility, and .that the

Forty-seven states and the District of Columbiauiegbar applicants to pass an exam called
the Multi-State Professional Responsibility Exam,MPRE. Id. Conversely, Maryland,
Washington, and Wisconsin test professional respiitg on their local bar examinations.
Id.

2% AMERICAN BAR ASSOCIATION, STANDARDS FOR THE APPROVAL OF LAw
ScHooLs std. 302(a)(iv) (1993) [hereinafté&dBA Standards The Standards mandate that
accredited law schools @4require of all candidates . instruction in the duties and
responsibilities of the legal profession. Suchume instruction need not be limited to any
pedagogical method as long as the history, gotisctare, and responsibilities of the legal
profession and its members, including the ABA MoReles of Professional Conduct, are all
covered.°ld.

CLARK REPORT, supranote 3, at Xiii.
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study be carried out in cooperation with state modl bar
association§’

In June 1970, after three years of examining tfstes of lawyer
discipline throughout the country, the Clark Comneitteleased its final
report’?” The Committee concluded that the present statwdisoiplinary
enforcement in the country was a @scandalous #itofathat required "the
immediate attention of the professidf." It pointed out that a panel of
lawyers, rather than judges or lay persons, werming the disciplinary
system and charged that this institutional biasdeesd the system
ineffective®® It also found that public dissatisfaction witretbar and the
courts was much more intense than was generaligveel and warned that
unless concrete action was taken to remedy thectdefthe public would
soon 3insist on taking matters into its own hantls.°

The Committee blamed much of the inadequacy ofcitnntry's
disciplinary practices on the general inabilitydibtain the needed relevant
statistical information, such as the number of cangs received by
disciplinary agencies and the types of disciplimposed The Committee
found that these types of statistics were unavigilabcause many agencies
kept no such records at all, a substantial proportif those that did were
inconsistent, and the quality and extent of whiepahded largely upon the
conscientiousness of the chairman in a given Year.

The Clark Committee ultimately concluded that refation of the
attorney discipline system was sorely needed, nzpllifor 2more
centralization, greater power and swifter actith.°
This scathing indictment of the lawyer disciplinestem is widely credited
with moving state courts and the organized bar to attion.

% d.

2" |d. at 1. The Clark Report has been hailed by the AB&enter for
Professional Responsibility as potentially the maistely quoted and influential document in
the field of professional discipline and deservimigmuch of the credit for the interest in
discipline and its evolution as a legal specidltyis also significant to note that some of the
policy recommendations in the Clark Report haventmeperseded by the McKay Report and
the currer;g ABA Model Rules for Lawyer DisciplinaBnforcement

Id.
2 geeidat 1-2.
0 1d. at 2.
Sd.
2 d.
33 |d. at 3.

34 Leslie C. Levin,TheEmperor's Clothes and Other Tales About the Stagslar
for Imposing Lawyer Discipline Sanctigré8 Av. U. L. Rev. 3 (1998) (noting that a few
years after the Clark Report, the ABA adopted then@ards for Lawyer Discipline and
Disability Proceedings, streamlining the disciptinprocess, including members of the public
on disciplinary boards, and making the disciplinsygtem more public).
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b. The McKay Report

Following publication of the Clark Report in 197€he ABA
increased its emphasis on professional regulation $tabkshing the
Standing Committee on Professional Discipline in739to assist the
judiciary and the bar in the development, coordamatand strengthening of
disciplinary enforcement throughout the United &t In 1987, the
National Organization of Bar Counsel urged the &tagn Committee on
Professional Discipline to initiate a nationwideudyt to evaluate
developments in professional discipline which hakeh place since the
Clark Report was issued two decades earlier, angrdoide a model for
responsible regulation of the legal profession ihie twenty-first century’
In February 1989, then ABA President Robert D. Raappointed the
Commission on Evaluation of Disciplinary Enforcemertommonly known
as the McKay Commissiofi. The Commission©s charge was to: (1) study the
functioning of professional discipline systems; (Zxamine the
recommendations of the ABA Special Committee on l&ateon of
Disciplinary Enforcement (the Clark Committee) ati results of later
reforms; (3) conduct original research, surveys egglonal hearings; (4)

% Center for Profl Responsibility, Standing Comtmé& on Professional

Discipline, http://www.abanet.org/cpr/regulatiorgdthome.html (last visited May 22, 2007).
The Discipline Committee promotes improved lawyerd gudicial disciplinary systems
throughout the United States in a variety of waylsl. One of the primary ways they
accomplish this is through a program of lawyer ipigze system consultationdd. The ABA
Standing Committee on Professional Discipline hasetbped criteria adapted from the
Model Rules and from the 199%4cKay Report Id. Upon invitation from a jurisdiction©s
highest court, the Standing Committee sends a t#andividuals experienced in the field of
lawyer discipline to consult regarding the struetwperation, practice and procedures of the
disciplinary system.ld. The team utilizes the Model Rules avdKay Reporias diagnostic
tools in reviewing a lawyer disciplinary systertd. Since 1980, more than forty jurisdictions
have been reviewed; five of these for the secand.tid. The consultations involve a review
of the entire lawyer discipline system in a juriiin, and as part of the process, the team
conducts extensive interviews with lawyers and non#aw/responsible for, and affected by,
the discipline system.ld. This includes members of the disciplinary boandl &earing
committees, disciplinary counsel and staff, membefsthe court with disciplinary
jurisdiction, former respondents, counsel for regfamts, complainants, independent lawyers,
and representatives of the bar associatidds. Interviews are conducted for the purpose of
providing the team with an understanding and breoeaks-section of views about the
disciplinary process, including areas that needrav@ment and those that are functioning
well. Id. The Standing Committee issues its report andmegendations and files it on a
confidential basis with the highest court; the ¢taben determines whether to make it public.
Id. The report is designed to assist those resplensibthe administration of the disciplinary
process to improve their system by providing car@ive suggestions and recommendations
based upon the team®©s investigation, its colledth@vledge and experience, and
consideration of the Model Rules for Lawyer Distipty Enforcementld.

36 ABA CENTER FORPROFESSIONALRESPONSIBILITY, LAWYER REGULATION FOR A
NEw CENTURY: REPORT OF THECOMMISSION ON EVALUATION OF DISCIPLINARY ENFORCEMENT
(1992), http://www.abanet.org/cpr/reports/mckayoreptml [hereinafter MKAY REPORT
(preface).

37 |d. (introduction).
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evaluate the state of disciplinary enforcement; a) formulate
recommendations for actidh. To accomplish its charge, the Commission
had to examine not just complaints that discipiinsystems addressed, but
all complaints, since disciplinary agencies dismtssens of thousands of
complaints annually’

In May 1991, the Commission issued its recommeodgfto meet
the needs of an overburdened system of disciplinaigreement, a changing
legal profession and an increasingly involved putfic The Commission
found that @revolutionary changes® had occurredhie twenty years since
the Clark Report, with most states resolving manthefproblems identified
by the Clark Committe&. It reported that many states moved from
conducting lawyer discipline at the local level twiho professional staff,
where lawyer discipline was deemed to be 2a se@rgirocedural labyrinth
of multiple hearings and reviews,° to a point wheatmost all states had
established a professional disciplinary staff wittatesvide jurisdiction,
eliminating many of the duplicative procedufés. In addition, the
Commjés,sion found that more than half the statesentastiplinary hearings
public.

While praising the progress that the state dis@py systems made
since the Clark Report, the Commission was quickdte that there still
existed a great need to expand regulation to prakex public and assist
lawyers? The Commission found that the public held a "grgamistrust
of secret, self-regulated systems of lawyer diguip!™ It noted that where
elected bar officials controlled all or parts oftate disciplinary system, a

38
Id.
% |d. Many complaints received each year are reviewed sareened out,
burdening the system and often frustrating complamad.
40

Id.
“1 McKAy RePORT, supranote 36 (introduction).
42
Id.
3 d.
.

4 |d. The McKay Commission actually stated that it waswinced that:

[S]ecrecy in discipline proceedings continues tathme greatest
single source of public distrust of lawyer disaigliy systems.
Because it engenders such distrust, secrecy dees lgarm to
the reputation of the profession. The publicOsceagpen of
government and especially of judicial proceedingshat they
will be open to the public, on the public recorddahat the
public and media will be able to freely comment tre
proceedings. The public does not accept the piiof@®s claims
that lawyers®© reputations are so fragile thattivsy be shielded
from false complaints by special secret proceedifige irony
that lawyers are protected by secret proceedingke wlarning
their livelihoods in an open system of justice @& lost on the
public. On the contrary it is a source of greaipaihy toward
the profession.

Id. (from the Increasing Public Confidence In the nBoary System section)
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conflict of interest was creaté®d. Ultimately, the Commission reported that
the public viewed lawyer discipline as "too sloag tsecret, too soft, and too
self-requlated®”

In February 1992, the Commission published a tepgmtitled
Lawyer Regulation for a New Century: Report of t@emmission on
Evaluation of Disciplinary Enforcemefft This report consisted of twenty-
one separate recommendations, and the ABA HouBelejates considered
and adopted most of these recommendations laternibath?® Primary
among these was the recommendation to expand tbpe sof public
protection by establishing a system of regulatibat tincludes a central
intake office and offering methods of alternativéspdite resolution,
including mediation, arbitration, negotiation, ammnciliation®®  The
Committee also recommended that state courts &oeaources and adopt
rules regarding the public's access to the disoipbystem and sanctions
imposed against lawyers in an effort to addressdikeiplinary systems'
inability to inform the public’

c. The Conference of Chief Justices and the National Aetem

Another national level review of lawyer conductigrofessionalism
occurred in August 1996, when the Conference okfChistices passed a
resolution for a\ational Study and Action Plan Regarding Lawyer @t
and Professionalistif In that resolution, the Conference noted a sigpuift

McKAY RePORT, supranote36 (introduction).

47

Id.
%8 McKAY REPORT, supranote 36.
49

Id.

50 |d. (Recommendation 3). The Committee stated thatémeral intake office

should serve as an initial point of contact whasefions include:

(a) providing assistance to complainants in stattrgr complaints; (b)

making a preliminary determination as to the vajidif the complaint; (c)

dismissing the complaint or determining the appeipr component

agency or agencies to which the complaint shoulddbected and

forwarding the complaint; (d) providing informatiolo complainants

about available remedies, operations and procedares the status of

their complaints; and (e) coordinating among agenend tracking the

handling and disposition of each complaird.
The Committee felt that the implementation of alggive dispute resolution methods would
be beneficial as it would show the lawyer's willivess to have a third-party assist in resolving
the dispute, thus demonstrating his or her intertibtoact in the client's best interedd.

Id. (Recommendation 12)  Specifically, the Committeecommended
publishing an annual report of operations of thecigiinary agency and distributing that
report to bar associations, the media, and othergated organizations. This, the Committee
felt, was not merely a &frill,° but 2essential t@mhonstrate the profession's commitment to
protecting the public.°ld. It was also a *undamental component of the éffordetect
lawyer misconduct.°ld.

IMPLEMENTATION PLAN FOR THE CONFERENCE OFCHIEF JUSTICES: NATIONAL
AcCTION PLAN ON LAWYER CONDUCT AND PROFESSIONALISM 1, http://www.abanet.org/cpr/
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decline in professionalism in the bar and a consegdrop in the public's
confidence in the profession and in the justiceesysgenerally® It also
noted that, @here is the perception, and frequetlitdy reality, that some
members of the bar do not consistently adhere tmciptes of
professionalism and thereby sometimes impede tieetiefe administration
of justice.®* The Conference determined that a strong, cocetineffort by
state supreme courts to enhance their oversigthtegbrofession was needed
to improve the public's confidence.

Following this resolution, in 1997, the ABA Cenfer Professional
Responsibility and the Conference of Chief Justi@sssponsored a
successful two-day conference for state SupremetChief justices® That
unique forum, and the conference materials didigithuio the participants,
provided a substantive basis for the formulatiorihef Conference of Chief
Justices' January 1998 National Action Plan on Lawyer Conduct and
Professionalism’ The National Action Plan, and the report of the
proceedings of the Rancho Bernardo conference, vpetgdished and
disseminated as a single volume in March 1999 ¢octhef justices, lawyer
disciplinary agencies and state bar associationsudfmout the United
States® The National Action Plan set forth programs, iaives, and
recommendations designed to increase the efficdcthe state supreme
courts' exercise of their inherent regulatory auittyorover the legal
professior®’ It also called upon the state supreme courts téke? a
leadership role in evaluating the contemporary seddhe legal community
with respect to lawyer professionalism and coortitigathe activities of the
bench, the bar, and the law schools in meetingetmmds.@ Ultimately,
the National Action Plan focused on improving oigis of attorney
discipline systems, advising state supreme cotbds public perception of
the legal profession could be enhanced by evalyaimd improving the
complaints process and addressing the causes of thopéaous.

reports/impl_plan.pdf [hereinafteraMioNAL AcTiON PLaN]. The National Action Plamvas
adopted lg3y the Conference of Chief Justices a48tle Annual Meeting, August 1, 1996.

Id.
5 d.
% d.

Id. This conference, entitleBegulatory Authority Over the Legal Profession
and the Judiciary: The Responsibility of State 8opr Courtswas held in Rancho Bernardo,
California. Id.

NATIONAL ACTION PLAN, supranote 52, at 2.

% d.at 1.

*d.

80 1d. Also in the spring of 1999, the ABA Center for fagsional Responsibility
publishedThe Lawyer Regulation Handbqadkesigned to serve as a companion publication to
the National Action Plan Id. TheHandbookis a reference that collects relevant ABA policy
and presents samples of exemplary programs, rulésrétiatives from around the country
that can be employed to stimulate and generatenadsain lawyer professionalism and
regulation. Id.
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Despite all of these attempts at reforming theeswisciplinary
systems, many states are still criticized as fgilio meet the standards
espoused by the Clark and McKay Commissfdns.

d. HALT £ An Organization for Legal Reform

The three previous subsections focus mainly omresffat the
national level by organizations intimately involvaith the legal profession,
but there are also consumer watch-dog groups tinat joined the call to
action for legal reform, the largest and oldeswbich is HALT.®?

HALT is extremely critical of the country©s lawgiscipline system,
stating that the system 2continues to be irrespd@sat best - and in some
cases downright antagonistic - toward consum&rs.9n 2002, HALT
conducted the first comprehensive evaluation of ldgal establishment©s
system of self-regulation since the McKay Commissiproducing the
Lawyer Discipline Report Card to assess whethetesthad taken any
meaningful action to ameliorate the attorney difmip systen?’ Of the
fifty-one jurisdictions surveyed, thirty-nine stateeceived overall grades
below C, and two states, Pennsylvania and Northol@ar flunked

61 HALT, http://www.halt.org/reform_projects/lawyerc@ountability/discipline_

system/ (last visited Apr. 20, 2007) (stating tHaspite decades of repeated calls for reform,
nothing has changed, and recent surveys reveastarsyof self-regulation that is still badly
broken and in need of urgent reform).

52 HALT, About HALT http://www.halt.org/about_halt/ (last visited Ap20,
2007). Founded in 1978, HALT bills itself as a Amprofit, non-partisan organization of
Americans for legal reform.°ld. It boasts a membership of more than 50,000 members,
claiming that it is ?[d]edicated to the principlbat all Americans should be able to handle
their legal affairs simply, affordably and equitgPland stating that it 2challenge[s] the legal
establishment to improve access and reduce costsrinivil justice system at both the state
and federal levels.qd.

8 HALT, http://www.halt.org/reform_projects/lawyerc@untability/discipline_
system/ (last visited Apr. 20, 2007) (stating fiian attorney discipline agency in this country
imposes any discipline, more often than not it sakes form of a slap on the wridd. HALT
maintains that while some jurisdictions are begigrto make their disciplinary services better
known to the public, many states remain hopelessignded in the dark ages, without
websites or listings in local telephone directoriéd. They also feel that agencies deprive
consumers of basic information about their lawydi€spline history. Id. HALT is also
highly critical of many states that it feels holdisciplinary hearings in secret, and of a few
jurisdictions who forbid the complainant from attérg. Id. HALT also believes that many
consumers fear that if they submit grievances,rthaivyers may sue them, and when
individuals do have the courage to file a complastate "gag rules" punish them with fines
and imprisonment if they speak about the grievarde.Finally, HALT maintains that many
state agencies delay filing formal charges agaattirneys, and if a hearing regarding a
lawyer©s ethical violations does occur, the juddéuay consists of fellow lawyerdd.

54 Press Release, HALT, Lawyers© System of Selfiitiequ a "National
Disgrace" (Oct. 17, 2002)available at http://www.halt.org/about_halt/press_releases/
attorney_discipline.php. HALT®Os Report Card gradedifty states and the District of
Columbia in six categories: (1) adequacy of disogl imposed, (2) publicity and
responsiveness, (3) openness of the process,ifdgda of disciplinary procedures, (5) public
participation, and (6) promptneskl.
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outright®® No state earned anA. HALT's Executive Director, James C.
Turner, concluded that the 2Lawyer Discipline RépGard found a wide
pattern of delay, secrecy and toothless sanctioais amount to a national
disgrace.®” He also stated that:

[d]espite decades of calls for reform, the attordisgipline
system is still badly broken. Our Lawyer DiscigliReport
Card found in state after state, the vast majafityonsumer
complaints are not even investigated or are digdism
technicalities, while only a handful lead to more thaslap
on the wrist. Unscrupulous or incompetent lawydrsusd
be held accountable to the clients they victimizet the
current system fails to do §b.

HALT recommended that each state©s rules of giaiat conduct
be broadened to ensure that more consumer grievareereviewe® It
also called for the replacement of private repridsawith meaningful public
discipline, the abolishment of 2gag rules,® theabishment of a #non-
lawyer majority voice® on disciplinary hearing p#eand the disclosure of
the number and basis of grievances filed againstvger, as well as the
resolution of closed complaints and a summary of all plisei imposed®

On March 8, 2006, HALT issued another Lawyer QiBoe Report
Card with more than half the states receiving grdodsw C and no state
earning an A! Utah flunked outright and although Connecticuiktdop
honors, it received only a meager B-miritisin the four years that passed

% 1d. HALT®s Report Card showed dismal results invattategories; among the
worst states were Pennsylvania (F), North Carqlifja Montana (D), Kentucky (D), Alaska
(D), Georgia (D), Nevada (D), New York (D) and M@ (D). Id. HALT's Report Card
also revealed other practices it felt made theerrsystem irresponsible, including the fact
that nine states still had 2gag rules® that praieithilegal consumers from speaking about their
grievances, that in all states except lowa, attaymegke up at least two-thirds of the members
serving on disciplinary hearing panels, and that nstayes ban the public from attending
hearings.Id.

6 d.

o7 d.

% 1d. HALT reported that according to the ABAG©s mosene statistics,
consumers filed more than 114,000 complaints agdémgyers during 2000.1d. Attorney
discipline agencies imposed public sanctions (@lisharment, suspension, probation or public
censure) in only 3,614 cases, or less than 3.584 ebmplaints filed, and states like Nevada,
New Harrgg)shire, and Wyoming did not disbar a sirgterney. Id.

g

. Press Releases, HALT, 2006 Report Card Finds eesgtill Not Making the
Grade (March 8, 2006)available at http://www.halt.org/about_halt/press_releases/2006
report_card.php (last visited Jan. 11, 2007).

2 |d. The top ten in rank order include Connecticut,lo@mo, Arizona,
Tennessee, Pennsylvania, Vermont, New Jersey, idisof Columbia, Georgia, and
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since the 2002 Report Card, twenty-two states ideted even furthef.
HALT's Assaciate Counsel, Suzanne Blonder, stated that:

[a]fter 35 years of ignored calls for reform by our
organization, the American Bar Association and asthi
scholars across the country, the situation is edtirg any
better. Consumers today are still not adequatedyepted
by state systems that investigate only a fractibrcases,
almost never impose sanctions, attempt to intireidatd
silence victims, hide misconduct behind a veil etrgcy,
and often take years to process cdSes.

With respect to communication, HALT found that nisiates continue to
prohibit the public from attending disciplinary hiegs because of rules
requiring them to keep the process secret and llawiag the release of
information about attorney's disciplinary histori@sFurthermore, a handful
of states still prohibit consumers from disclosimgormation until the
disciplinary body imposes public discipline in the c&se

Despite having a framework for ethical decisiorking and a
mechanism for enforcing the standards, it appdaas the U.S. attorney
discipline system continues to suffer from soméhefsame issues that have
plagued it since the early twentieth century.

Mississippi.ld. The worst ten in rank order include Utah, Northrdliaa, Montana, Hawaii,
Alabama, Arkansas, California, South Carolina, Atasand lowald.

Id. This included Alabama, Alaska, Arkansas, CalifayiDelaware, Florida,
Hawaii, lllinois, lowa, Kansas, Louisiana, Marylanlassachusetts, Minnesota, North
Dakota, Oklahoma, Oregon, Rhode Island, South RaKatxas, Utah and Wisconsifd.

" 1d. The Report Card reveals that only six statesDMaiMassachusetts,
Nevada, New Hampshire, West Virginia and Wiscongietlew every grievance, while the
average state investigates only fifty-eight perceifitthe complaints it receives, and
investigations rarely result in disciplind.awyers Still Not Making the Grad@He LEGAL
RerForRMER (HALT, Washington, D.C.), Jan.-Mar. 2006, at lavailable at
http://www.halt.org/the_legal_reformer/2006/pdf/TIMRinter06.pdf#Lawyers_Still_Not_
Making_the_Grade. In fact, only twenty-four statespose formal public sanctionsb
disbarments, suspensions and public reprimandsbinfjustpercent of investigated cases.
Id. In the average jurisdiction, only 7.8% of inveatigns yield public discipline, and almost
half of the sanctions take the form of private glibce. Id.; see supranotes 27-60 and
accompanying text (explaining the ABA's repeatedscidr action in the Clark and McKay
Reports).

S 1d. at 4. HALT states that attorney discipline conéisto be @shrouded in
secrecy® in Alabama, Delaware, Hawaii, Idaho, loiayyland, Nevada, Utah and Wyoming.
Id. It does note, however, that Oregon and Arizongeteways been the exceptions to the
rule, providing consumers with complete recordgjuding whether a grievance was ever
filed against a lawyer.Id. It also notes that New Hampshire adopted newsririe2004
allowing disciplinary officials to release complelisciplinary histories.d.

Id. (declaring that the Alabama, Arkansas, Delawawal Mississippi, South
Dakota, Texas and Utah disciplinary systems diiize biased procedures.) HALT also notes
that New Jersey and Tennessee are the only twesgtadt significantly improved in this area,
striking down their gag rules as unconstitutiondl.
























































































































