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The symposium of healthcare mediation professionals held at Hamline University School of Law was con-
ducted as a “dinner party” of invited guests to establish guiding principles for the healthcare industry as it relates
to alternative dispute resolution. [FN2] The goal of mediation is to resolve conflict by negotiating a solution that
is amicable, efficient, sustainable, and acknowledges the identity, individuality and integrity of all parties. [FN3]
Those at this “table” were a cross section of educators and service providers in the healthcare profession, and of
mediators and conflict resolution providers to the healthcare network in the United States today. Notably only
ten of eighty attendees at the Hamline symposium were physicians.

Healthcare professionals were under-represented at this discussion table, with the exception of those in-
volved in the management, regulation, and business organization aspects of healthcare. Other healthcare profes-
sionals who belong at a discussion of the guiding principles of conflict resolution are those actually providing
the healthcare services to patients. Such professionals would include physicians, nurses, social workers, psycho-
logists, physician assistants, nurse practitioners, and *250 paramedical support providers. [FN4]

This essay examines three questions regarding the observation of who is “at the table” in designing a system
of standards and principles to guide us all in our work as we strive to resolve healthcare conflicts. Particularly,
the focus of this essay is on the physician providers themselves: specifically, the questions which relate to
whether physicians need to be present; why physicians are under-represented in these pertinent discussions; and
what can be done to bring them to the table.

Conflict is an inevitable part the human condition because individuals have such a variety of beliefs, in-
terests, needs, and values. [FN5] The purpose of this symposium was not to end conflict; but to create durable
principles of resolving conflict which then as a welcomed by-product may decrease the incidence or intensity of
conflict. Conflict itself is neither good nor bad, but how we handle conflict is either healthy or unhealthy.

I. Do Physicians Need to be Present?

29 HAMJPLP 249 Page 1
29 Hamline J. Pub. L. & Pol'y 249
(Cite as: 29 Hamline J. Pub. L. & Pol'y 249)

© 2008 Thomson Reuters/West. No Claim to Orig. U.S. Govt. Works.



My premise is that physicians need to be at the “discussion/decision table” as much as pilots need to be at
the airline industry's table, teachers at the education table, or miners at the mine safety table. Physicians and
their employers are often at the center of malpractice claims. Physicians' services based on training and experi-
ence is the fuel that runs the furnace of healthcare. Services provided and conflicts resulting from those services
have their birth in the education, research, and practice of physicians; therefore physicians must take active part
of the ownership of the healthcare conflict resolution process if that process is to be a durable and workable one.
The unique perspective of physicians cannot be assumed or imagined by others. Other professionals conducting
healthcare dispute resolution may, to some degree, represent absent parties but cannot *251 think, collaborate,
invent, and soul search for missing physicians. Our assumptions regarding others are often incomplete, inaccur-
ate, unfair, or under-representative of what the potential contributors' opinions or experience might realistically
be.

II. Why are Physicians Absent or Under-Represented?

Historically, the answer to this inconvenient question lies in the culture, the demands and to some extent, in
the mindset of physicians. Medical education teaches physicians to think inductively. [FN6]

Physicians start with a broad technical base of laboratory and other diagnostic information. Then through a
process of elimination, medical practitioners begin to slowly narrow the pyramid of information until physicians
reach - if not the only - at least the best answer to the question: “What is wrong with this patient?” A similar
process is then used to construct treatment and educational plans for the patient. This mindset or thinking modus
operandi is, by comparison, the opposite of the legal mind, from whom the vast majority of healthcare conflict
managers or mediators hale. [FN7] Such minds use deductive reasoning to arrive at a desired goal: a settlement,
a resolution, or a position. The traditional legal mindset starts with the desired end product and gradually builds
a case by collecting more and more evidence on a broadening base to support the desired goal. Communication
or even the desire to communicate is not easy when the mindsets of the participating parties differ drastically.

In examining the second question of why physicians are absent or under-represented, one must explore the
cultural aspect of medicine. Hospital barriers to change include bureaucratic, complex, highly departmentalized
structures that serve to preserve the traditional culture of medicine, which employs silence *252 regarding con-
flict. [FN8] Conflict historically has been perceived as avoidable and the reason, to some degree, that patients go
untreated. This culture of silence in medicine is a paradox. All other aspects of medicine such as peer review,
evidence-based practice, designing of diagnostic and therapeutic protocols, conferencing regarding challenging
cases for the purpose of education, as well as better service, are accomplished only through communication. In-
deed, in these ways, medicine is a model of how to communicate. However, in dealing with conflict, errors and
dissatisfied patients, medicine denies, delays, and defends itself to its own detriment, not to mention the patient's
harm and/or frustration. [FN9] This paradox is rooted in the psyche of the traditional physician whose self-worth
and identity are of, by, and for the successful practice of medicine. Anything short of an error-free evaluation
and treatment of the patient's problem strikes a blow not only to the practice's record books, but also to the self-
worth of the physician. Prior to determining whether to proceed, the classic physician mentality asks himself or
herself, “Who am I if not correct and respected for my competence in my work?” To risk an unwanted answer to
that internal question, it has historically been practical to deny conflict, delay its discovery and, when forced to
deal with it, respond defensively. Part of this reaction stems from the fear of lawsuits. The cause of this general-
ized fear lies in the traditional advice physicians have received from risk managers.
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Further inhibiting a physician's participation in conflict resolution is the complexity of the work and its
tools. Medicine is the employment of technical knowledge, growing at exponential rates, together with the wis-
dom of experience and the art of judgment in a social context where most matters are gray. So complex is the
practice of medicine that, while there are spheres of organization and tradition, there is no whole over-arching
system *253 tying together the provision of care, access to care, and payment of care. The United States health-
care system cannot be said to be broken, because it is not a unified system and has never been whole.

Finally, in analyzing the second question of why physicians are under-represented in this important conver-
sation, one must look at the rigorous demands currently thrust upon the physician as a provider of care. Historic-
ally, the answer to the proverbial question “Why not?” is “I don't have time.” This is an excuse - not an explana-
tion. However, this excuse greatly inhibits the conversation. Indeed, we all have exactly the same amount of
time everyday of our lives. It is how we choose or how someone else chooses for us to use our time that neces-
sitates some things coming first, and some left undone. It is important to note that regulations had to be imposed
on medicine to restrict residents in training from working beyond an eighty-hour workweek, and longer than
thirty-six hours straight. No doctor would advise a patient to live in this capacity. Depending on the specialty,
once a physician completes training, he or she may take a position that offers little improvement in work hours,
especially in surgical specialties.

As the population in the United States grows, science advances, and healthcare becomes more expensive. In
this backdrop, physicians are expected to increase production by shortening clinic visits, provide more clinic
visits, and shorten the length of hospital stays. As a direct result of all these demands, there is increased docu-
mentation, increased regulation, and increased non-patient-care, time-consuming duties attached to physician's
work. Workplace time dilemmas are compounded with private time obligations and choices. Indeed boundaries
between workplace and home times are often blurred and inconsistent.

The majority of physicians are married, and most of those have children. Medical marriages and families are
challenged, but so are those of other professionals whom choose to have both a career and family. Who comes
first, demands of work or demands of home? If something or someone must wait, who or what will *254 that be?
What do such “Sophie's choices” do to the emotional health of the average physician? [FN10] How does that
emotional health affect patient safety and communication?

Time with patients is combined with preparation and educational duties that tends to vary with the practice
venue but which are present, to some degree, for all physicians. If one wants to advance in the hierarchy of the
profession, one must add professional organization participation, research, publishing, and administrative offices
and duties. Where in this schedule does one put coming to the “table” to design and participate in the healthcare
resolution arena? What will it replace? Who will compensate the physician in time or money for that participa-
tion?

Time is the ultimate luxury. If more time is unavailable to accomplish the work but would make the physi-
cian's life more enjoyable and would improve the quality of the work, then time becomes a luxury, indeed the ul-
timate luxury. While physicians are familiar with material luxuries, they experience little of time's ultimate lux-
ury.

III. What Can Be Done to Bring Physicians to the “Table?”

This is the hardest and most important question, and has no certain or easy answer. Key elements to the an-
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swer involve several realities. To come to the “table” physicians will need three basic things: (a) data; (b) the
dictates, mandates, or incentives of their employer; and (c) a willingness and desire to share ownership of the
process.

Physicians are comfortable with data. Evidence-based medical practice demands data. The data must be col-
lected by commonly accepted methods and standards and must be subject to peer review. State-of-the-art medi-
cine is really state-of-the-data medicine. This is the new norm in medicine and nothing dictates *255 changes in
medical practice more data collection and review. Likewise, data regarding the results of ADR of medical con-
flicts will be an essential element to attract practitioners and other leaders in medicine to participate in the pro-
cess of mediation of healthcare conflicts. Data regarding the use of ADR methods are necessary to answer and
educate the medical community's questions concerning ADR. For example, what percent of healthcare conflicts
are amenable to ADR such as mediation? To what sorts of disputes does it apply? Has it been shown to be
quicker, less expensive, as durable, and as acceptable to complainants as litigation? Have statutes allowing non-
punitive apology to patients actually worked? What is the law in my state? To what extent has the legal profes-
sion accepted and used alternative methods? How have the incomes, and thus the motivation, of lawyers
changed by using alternative methods of conflict resolution? Have practices retained continuity of care with con-
flicted patients after ADR, as advertised?

Aside from the collection of data, the same time-honored scientific method used in data collection should be
utilized when preparing and presenting the results. Such methods are instrumental in engaging the scientific
community with their own reasoning. In short, data will be needed and until such data is received, physicians' at-
titudes will likely be: no data, no deal.

Physicians have hoped for an alternative to litigation for resolving disputes. [FN11] However, change is dif-
ficult to effectuate. Physicians will be interested in changing conflict management if it is tied to improved pa-
tient safety. For example, the leadership of Cedars-Sinai Medical Center in Los Angeles met physician resist-
ance in introducing a computerized order entry system until it was presented as a patient safety measure. [FN12]
Despite concerns for *256 patient safety, the reality of income preservation will need to be addressed. The age
of the entrepreneurial, self-employed physician is passing, and in many locales (urban more than rural), it has
already passed. For physicians to participate, their employers will have to agree.

The reality is that employers of physicians will need to accept ADR before Physicians do. Thus, the ques-
tions become, who are the employers; how can they be educated (with data); and what will the incentive be for
their participation? Physicians will still want to analyze the merits of ADR for themselves, but their motivation,
short of their employer's involvement, will by necessity be dampened, if not precluded, by their employer's de-
cisions. Employers will need to see dispute resolution as part of quality improvement and error reduction as well
as a cost savings.

It should be noted that there are medical employers who are themselves physicians or controlled by physi-
cians. In those cases, the physician-employers will be concerned with traditional business decisions, as well as
healthcare issues such as reduction of losses and preservation of income. Physicians will need their employers to
be accepting of ADR to the extent that salaried time will be allowed physicians for their participation as a short-
term cost for a long-term gain. If the employers do not see the physicians' time spent in this endeavor as import-
ant as the time spent for continued medical education and participation in state and national medical societies,
then the employers will have a conflict with their physicians over ADR development and use. A change in medi-
cine's approach to conflict resolution needs to preserve the status and psychological safety provided physicians
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by their position in the profession. Psychological safety is enhanced when leadership makes an effort to include
all stakeholders in change. [FN13] Another incentive for physician and employer participation is that mediation
is a more efficient way to resolve claims and reduce errors than traditional methods that *257 involve reporting
disputes to the National Practitioner Data Bank. [FN14] A healthcare dispute resolved in ADR obviates the need
to report the incident to the NPDB.

Lastly, physicians make better owners than renters, as do we all. If physicians see ADR as a function of the
legal system only, that enthusiasm for quality that comes from ownership or shared ownership of the process
will be lost. What can be done to foster ownership by physicians? Several possibilities exist. Through education,
physicians will, understanding the merits of ADR, and even more so from experience, physicians' interest in
ownership would be born. If the actual work (meetings) involved in the process were on either neutral turf or on
medical turf (clinic, office, hospital), the venue itself would drive ownership. The most endearing aspect foster-
ing ownership is a concept of mediation in general that decision-making in the resolution of conflict belongs
equally to both parties: the patient as well as the healthcare provider (doctor or institution).

The practice of medicine is a practical science applied through relationships. If the traditional destruction of
the doctor-patient relationship by litigation could be avoided with mediation, physicians not wanting to abandon
their patients would be interested. Continued access to the provider during conflict is the most striking differ-
ence between mediation versus litigation. [FN15]

Another convincing concept of healthcare mediation assuring an ownership attitude by physicians is what we
might call “Don't L.E.A.P. to compensate.” By this pneumonic I mean that it is just as and often more important
to the patient for the doctor to provide four key resolution features before compensation *258 (financial or oth-
erwise) becomes of interest. These four components of the process include:

Listen: The doctor actively, carefully, and patiently listens to the patient. [FN16]

Explain: The doctor acknowledges immediately post-adverse event that something happened, and then be-
gins a thorough process of investigating the circumstances. A systematic approach to disclosure improves qual-
ity, reduces errors, and increases patient safety. [FN17]

Apologize: The doctor addresses the patient's disappointment, pain, and suffering in an empathetic and sin-
cere manner. [FN18] The concept here being that because you express sympathy toward the victim whose house
burned does not mean you set the fire. Physicians have historically feared the consequences of apology rather
than see how it can improve their image to self and others. [FN19] Apology helps heal both patients and pro-
viders. [FN20]

Plan: The patient needs and receives from the doctor details of a plan to prevent the untoward event from
ever happening again to them or anyone else.

When these four items are provided, the compensation becomes more reasonable if even necessary. The
physician is the best, if not the only participant, who can provide these four essentials, giving undeniably the at-
titude and reality of ownership *259 to the physician.

Hamline University School of Law and the Healthcare Law Institute have provided a valuable “dinner dis-
cussion” of the issues and challenges of alternative dispute resolution in healthcare conflict in an effort to con-
struct guiding principles for use in defining and improving the process. One of those consensus principles states
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that all stakeholders to the extent possible need to be “at the table.” [FN21] In this essay, I have addressed the
fact that physicians are currently under-represented in this discussion. The questions of why physicians should
be there and what is keeping them away, as well as how to get them involved were presented. It is in all of our
self-interests that physicians “come to dinner” and be engaged at the “table.”

[FN1]. Dr. Hoecker is an Emeritus Staff of Mayo Clinic, Rochester, MN, who currently maintains his own
healthcare mediation service, and participates as a coach in mediation courses offered at Hamline University's
Center for Alternative Dispute Resolution. He wishes to give thanks to organizers of the DRI Symposium for al-
lowing his participation.
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