Empathy:An unspoken
ethical issue for neutrals
By James R. Coben, J.D.

On

February 3,2000, the Supreme
Court of Florida published amend
ments to the Florida rules for certified
and court-appointed mediators. 1 The
new rules, which became effective
April 1, 2000, are the result of an am
bitious two-year program of public
hearings and public drafting sessions.
For those practitioners and consumers
of dispute resolution services inter
ested in mediator ethics, the revised
rules and accompanying court com
mentary offer a comprehensive review
of contemporary ethical issues.

For the moment, let us focus on just
one section of the newly amended
rules, the mandate for mediators to:
promote mutual respect
among the mediation partici
pants throughout the media
tion process and encourage
the participants to conduct
themselves in a collaborative,
non-coercive, and non
adversarial manner. 2

A requirement to promote mutual re
spect is not groundbreaking. Indeed,
a similar aspiration was contained in
the first version of the Florida rules
promulgated in 1992.3 A similar re
quirement is found in one of the most
widely cited ethical codes for media
tors - the Model Standards of Conduct
for Mediators (adopted by the Ameri
can Bar Association, the American Ar
bitration Association, and the Society
of Professionals in Dispute Resolution
in 1994, two years after the initial
Florida effort). The Model Standards
include the directive that mediators
"shall work to ensure a quality process
and to encourage mutual respect among
the parties."4 But insisting that media
tors not only promote mutual respect
but also actively encourage participants
to bargain collaboratively, non-coer
cively, and in a non-adversarial manner
effectively legislates a new dimension
to ethical practice.
Why legislate respect in the first
place? And, for that matter, why ex
pressly link respect with collaboration?
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The answer lies in what negotiation theo
rists wisely assert is the fundamental chal
lenge for effective negotiators: they must
"demonstrate a nonjudgmental under
standing of the needs, interests and con
cerns of the other and also effectively as
sert ... [their] own."S Mediators facilitate
this process of nonjudgmental understand
ing and the perception of others' goals and
interests by communicating and modeling
respect. The most
effective way to com
municate respect is
to foster perspective
taking through em
pathy, a critical con
cept which does not
appear in the Florida
rules, or for that mat
ter in any other of
the alphabet soup of
Ethical Codes which
have proliferated in
dispute resolution
circles.
What is empathy?
Empathy is a relative
newcomer to the En
glish language, first
appearing in the early 1900s as a transla
tion of the word "Einfuhlung,II used in Ger
man aesthetics to refer to the tendency of
observers to project themselves into that
which they observe. 6 Contemporary theo
rists define empathy in both cognitive and
feeling (or affective) terms. 7 As a cognitive
process, empathy is about accurately un
derstanding another's feelings. As an af
fective process, empathy is the ability to
react emotionally because of the percep
tion that another is experiencing or is about
to experience an emotion. Thus, empathy
has both passive and active components.
It is both an attitude and a communication
skill. Put another way, "[e]mpathy is the
ability to enter into and understand the
world of another person and communicate
this understanding to him or her."8

In sum, empathy requires that "the indi
vidual suppresses his or her usual egocen
tric outlook and imagines how the world
appears to others."9 The end result is less
contentious and more effective social in
teractions. lO This notion of empathy as the
grease that makes things go smoothly is cap
tured best by a fellow law school clinician's
characterization of empathy as "a kind of
universal value-free solvent." ll
The nature/nur
ture debate. It cer
tainly is not uncom
mon to hear the ob
servation that good
mediators
intu
itively do their work
- that the best me
diators are born, not
made. This assess
ment parallels the
contemporary de
bate in social sci
ences about the na
ture of empathy. A
strong hereditary
link toward empa
thetic behavior has
been well-established
in comparative studies ofidentical and fra
ternal twins. 12 At the same time, there is
substantial research supporting the propo
sition that empathy can be taught and
learned. 13 Indeed, in helping professions
outside of law (such as social sciences,
medicine, and nursing), fempathy is con
sidered a teachable skill that is part of pro
fessional training. 14
An antipathy to empathy. So why are
the Code drafters so afraid to require me
diators to be empathetic and instead use
"code" phrases like fostering respect? It
certainly is not a reluctance to legislate re
lational conduct. After all, the Florida Su
preme Court had no problem accepting
their drafting committee's recommenda
tion to require that mediators be "patient,
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dignified, and courteous during the me
diation process. illS The antipathy to em
pathy, the absence of the word from the
revised Florida rules (or for that matter
from any existing ethical codes), can be
traced to a number of flawed assumptions
about conflict resolution.
First of all, there always has been a desire
to set reason and the rule oflaw apart from
emotion. Aristotle
defined the latter long
ago as "that which
leads one's condition
to become so trans
formed that his judg
ment is affected." l6
Second, we cling to
the notion that law
transcends individu
als and provides a
"neutral" haven above
the fray of irrational
human
emotion.
Third, a reasoned and rule-bound ap
proach to conflict resolution gives us the
comforting illusion of certainty. Thera
pists and social workers, the argument
goes, can afford to grapple with emotion
and can be empathetic because their work
is not about decision-making and closure.
But as anyone connected with workplace
conflict well knows, the supposed gulfbe
tween reason and emotion implicit in
these assumptions is an artificial one.
The expression of deep emotion is not
necessarily irrational; it is a process that
involves cognition and often intentional
ity. People in conflict use emotion to
communicate, and often the emotion-

laden communication is the core that can
not be Itgotten around.
/I

1b be sure, use ofempathy by neutrals, and
by disputants, is not without risk. At some
point, the use of empathy may become
manipulation. For instance, how should we
regard the mediator or disputant who de
liberately (and successfully) uses empathy
techniques to gain knowledge and under
standing from some
one who may not be
empowered enough
to resist cooperating
yet has something
significant to lose
from the exchange?
Are
disputants,
empathetically lis
tened to by media
tors and their oppo
nents, so becalmed
they become inap
propriately dis
suaded from seeking "real" justice? Ques
tions to grapple with to be sure.
But ifwe accept the proposition that media
tion is a unique conflict resolution process
with collaboration, non-coerciveness, and
non-adversarial bargaining at its theoretical
core, then the benefits of empathy and the
necessity for mediators to use and model it
are too significant to overlook. So while I
wholeheartedly agree with the mandate of
the amended Florida rules calling upon
mediators to be "patient, dignified, and cour
teous during the mediation process,lIl7 the
Florida rules, like all others, miss out on the
opportunity to exhort dispute resolvers to
be empathetic. That is a loss for all of us. •
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