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Misrepresentations in
mediation: Efficacy,
expectations, and
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t a recent meeting of the American
Bar Association's Dispute Resolution
Section in San Francisco, I listened to a
distinguished group ofmediators discuss
misrepresentation in mediation. One
panelist catalogued a list of things ne
gotiators frequently
about in media
tions, including bottom lines, what a
witness will or will not say, the cost of
defense or prosecution, the willingness
of a client to settle, and threats about
consequences of non-settlement. An
other panelist wryly noted that /lit's hu
man nature to act like a rug merchant."
While the panel was unanimous that
misrepresentation is widespread, they
also concurred that candor is what gets
cases settled. This dynamic tension
highlights a unique aspect of many
mediations: it is a process where the
negotiator's propensity to lie is fre
quently confronted by a neutral's active
encouragement of candor.

What compels negotiators to lie?
Negotiators lie for a variety of reasons

and do so in mediation just as readily
as in unassisted negotiation. First,
there is a widespread belief that lies
are effective.
the extent that many
conceive of negotiation as a purely zero
sum game, with a winner and a loser,
it is easy to adopt a Machiavellian ap
proach to bargaining. In the words of
James J. White, ITt]o conceal one's true
position, to mislead an opppnent about
one's true
point, is the essence
of negotiation."l Second, most nego
tiators assume that lies are expected
and routinely match inflated initial de
mands with false assertions of bottom
lines. Third, well established ethical
norms (for example, the self-regulatory
scheme governing lawyers' work), con
done and even encourage certain forms
of prevarication by drawing distinc
tions between misrepresentations of
material fact and other forms of asser
tions. Add in such additional pressures
as lack of preparation, client control
problems, a lack of trust in the media
tor (or, conversely, a desire to overly

James Coben is a Clinical Professor at the Hamline University School of Law in St. Paul,
Minnesota. He began mediating professionally in 1989 and currently serves on the
Minnesota Supreme CourtADR Review Board.

4,

impress a mediator), and you have a nice
recipe for a misrepresentation stew.
What are the general principles gov
erning truthfulness in negotiation? So
long as lawyers are at the table, the scheme
of self-regulation framed up by the Model
Rules of Professional Conduct sets some
clear limits for truthfulness in negotiation,
including:

children, but keep in mind that the
lawyer'S rules were driven, at least in part,
by the desire not to lose all negotiating
business to the unregulated professions.

Of course there are consequences for lying
in negotiations that go beyond the wrath of
a licensing board. For one thing, even in
today's increasingly anonymous business/
legal
world,
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[w]hether a particular statement
should be regarded as one of fact
can depend on the circumstances.
Under generally accepted conven
tions in negotiation, certain types
of statements ordinarily are not
taken as statements of material
fact. Estimates of price or value
placed on the subject of a transac
tion and a party's intentions as to
an acceptable settlement of a
claim are in this category.4
In effect, these rules codifY the proposi
tion that a lie is not a lie if the listener
should not reasonably rely on what was
said. No doubt we would be reluctant to
float such a proposition to our grade school
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How do these general principles apply
when a mediator is present at negotia
tions? The mere presence of a mediator
to assist negotiations does not fundamen
tally alter the ethical obligations ofthe par
ticipants. Complicating matters somewhat
is that fact that many mediators require par
ticipants to sign agreements to mediate "in
good faith." Do such promises ratchet up
expectations ofcandor or consequences for
misrepresentation? At best, such state
ments are aspirational (and perhaps inspi
rational), but no developed body of court
decisions suggests stronger consequences.
For now at least, the judicial notion ofgood
faith probably means showing up and bring
ing with you those people and documents
that the court has ordered you to bring.~
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Indeed, even the most recent version of
the proposed Uniform Mediation Act,
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The use of a mediator does, however, in
fluence truthfulness in two distinct ways:
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The practical consequences of mediator
discovery of material misrepresentation
are actually fairly minimal. For one thing,
most mediation ethics codes would not
permit, yet alone require, voluntary dis
closure by the neutral ofdiscovered fraud.
Additionally, most evidentiary rules and
statutes governing mediation, at least ifin
terpreted literally, would preclude testi
mony from mediators on contract or fraud
claims arising from the mediated dispute.
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The advocacy for candor is sometimes sym
bolic. For example, many mediators uti
lize clauses in their agreements to mediate
by which parties promise not to divulge
false information. The advocacy for can
dor is inspirational. Mediators simply share
the message that their experience tells them
that truth-telling, and especially the frank
admission of weaknesses in one's case, is
helpful to ending disputes. The advocacy
for candor is educational. Many mediators
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actively promote the notion of collabora
tion and the search for Pareto-optimal out
comes, rather than the winner-take-all Ma
chiavellian approach to dispute resolution.
The mediator'S advocacy for candor also is
strategic and imminently practical. For ex
ample, mediators actively encourage parties
to share interests that might otherwise not
be disclosed. Mediators help parties to fully
explore the consequences ofnon-disclosure
of critical information. They coach parties
on the timing of disclosures. And, when
faced with material misrepresentations,
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So in the end, the unanimous conclusion
of the panel at the conference in San Fran
cisco merely reflects some very common
sense notions. Candor gets cases settled.
Lying often has less utility than you might
think (if for no other reason than the fact
that liars usually get caught). Simple les
sons, but worth reaffirming. •
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The Medel Rue of Professional Conduct
4.1 Comment noles tno' "[01 lawyer is
required to be truthful when dealing wirr
others on a client's behalf, but generally
has no affirmative duty to inform an op
posing party of relevant facts."

Ethical Limitations on lying in ,'...[egatiation,
1980 AM.B. FOUND. RES. j. 926, 929
(1980)
Model Rule of Professional Conduct 4.1 ,
Truthfulness in Statements to Others, pro
Vides: "A lawyer sholl not knOWingly: [01
make a false statement of material foc' or
law to a third person; or 101 fail to diSClose
a material ioct to a third person when dis
closure is necessary to ovoid assisting a
criminal or fraudu'ent oct by a
un
less disclosure is prohibited oy Rule 1.6."

mediators are an additional conscience at
the table, one more likely than the con
science of some disputants to encourage
consideration of a full panoply of interests,
from legal to social to moral to practical.
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See e.g. Environmental Contractors, HC,
v Moon, 983 P2d 390 iMant 1999);
Tex05 Parks and Wildlife Deportment v.
DaVis, 988 S.W2d 370 [Tex App.
Lniform Mediation Act, Section 8ib)
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www.law.upenn.edu/library/ulc/
ulchtm.
See e.g. Foxgate Homeowners' Associa
tion, Inc v. Bramalea California, Inc., 78
Col. App. 4th 653, 92 CaL Rptr.2d 916
[Col. Ct. App 20001, review granted and
opinion superceded IMoy 17, 2000);
O/am v. Congress Mortgage Company,
68 F.Supp2d 1110 IN D. CoL
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