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Ruminations on the "culture"
of law: Recognizing an
inevitable influence on the
evolution of dispute
resolution alternatives
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October 31, 1999, at approxi
mately 1 :49 a.m. (ESTj, a relief co-pi
lot on EgyptAir 990 spoke an Arabic
prayer in the cockpit. Seconds later; the
plane began a precipitous dive, briefly
recovered, then plunged down again
breaking into small fragments and drop
ping into the frigid Atlantic Ocean be
low. There were no survivors. When the
co-pilot's words were reported to the
world several weeks later; many Ameri
cans concluded that the co-pilot was a
religious fanatic who purposely brought
down the plane in a suicide murder mis
sion. Many Egyptians, in turn, concluded
that American investigators were mali
ciously using the utterance ofa common
Arabic prayer to cover up either a me
chanical failure or an Israeli conspiracy.

'TWo weeks before the crash, in the much
more insular setting of a mundane, pri
vate contract dispute pending in the fed
eral district court in California, a magis
trate concluded that despite statutory
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prohibitions to the contrary, "justice"
would be served by compelling a media
tor to testifY about his perceptions of a
plaintiffs physical, emotional, and men
tal condition during some twelve hours
of mediation. 1 Pending before the court
was plaintiffs objection to enforcement
ofthe parties' mediated settlement agree
ment on the grounds that she was inca
pable ofgiving legally viable consent due
to her physical and emotional distress. 2
IiRelative to all the other witnesses," the
magistrate reasoned in Olam v. Congress
Mortgage Company, "the mediator's tes
timony was least likely to be infected (un
consciously or otherwise) by self-interest
or some other motivation that would
raise obvious questions aboutaccuracy.,,3
Each of these two distinct events pro
vides a lesson in our work as resolvers of
conflict in the workplace. The EgyptAir
990 crash illustrates that culture matters
in the way we all experience events, com
municate about them, and resolve the
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conflicts that inevitably occur. It is not, we
have learned, possible to process conflict ef
fectively absent sensitivity to cultural reali
ties. The Olam opinion shows that it is not
just differences in "ethnic" cultures that cre
ate a clash, but also differences in profes
sional cultures. The decision crystallizes the
profound significance (and contemporary
dominance) of "legal culture" in the prac
of conflict resolution. It is this legal cul
ture and its fascination with establishing "his
torical fact" that merits a closer look.

The "culture" of law
A culture is the shared set of assumptions,
beliefs, and fundamental values, which are
learned through membership or participa
tion in group activity, and experienced
through membership and participation, as
opposed to being innate or genetically
transmitted. 4 Commonly, we find ele
ments of"culture" in such varied things as
fundamental approaches to time and spa
tial relationships; relationship ofindividu
als to others, to family, to community, to
the world; belief systems (life/death/su
preme beings); concepts of truth, honesty,
fairness, equality, responsibility; and, of
course, approaches to conflict.
<'Historical fact" DIodel of dispute reso
lution. Practitioners of law are immersed
in a distinct culture defined, in part, by the
Model Rules of Professional Conduct. The
rules set out expectations for behavior, al
beit only for that very short list of partici
pants deemed relevant by the rules: clients,
former clients, opposing parties, opposing
counsel, and the tribunal. The rules also
explicate core values with which we are all
familiar: a reverence for zealous advocacy,
the merits ofa competitive approach to the
marshaling and presentation of "legally
relevant" evidence, and the sanctity of the
attorney-client relationship tempered by
the attorney's simultaneous role as an of
ficer of the court.

While not overtly stated anywhere in the
blueprint of legal culture, the Model Rules
collectively support one very central tenet:
that Utruth" matters, that "truth" is discern
ible and that discovering or adjudicating
"truth" -especially the IItruth" of past
events-is possible, valuable, and in the end
will help resolve and eliminate conflict. This
fundamental tenet was noted quite expressly
in the Olam decision, where the magistrate
concluded that "[e]stablishing reliably what
the facts were is critical to doing justice (here,
justice means this: applying the law correctly
to the real historical facts)."5 This is a ~traight
forward construct from someone immersed
legal culture.
But should we be so certain of the effi
cacy and promise of the "historical fact"
model of dispute resolution? Does it ac
curately reflect the reality of how people
experience and reflect upon conflict, es
pecially when it occurs
the tight-knit
atmosphere of the contemporary work
place? Consider, in contrast, the follow
ing from mediator Beth Roy's narrative
of her attempt to explore and document
the origins of ethnic conflict in a small
town in Bangladesh:
[t]he stories I heard...were not
about 'what happened' (itself a
questionable concept). What I
heard was how people saw what
happened, or, rather, how people
remembered what they saw, or
rather, how they talked about what
they remembered, or rather, how
they talked to me about what they
remembered-or, rather, what I
heard people say to me about
what they remembered. 6
Those of us immersed in legal culture are
inclined to dismiss such a formulation as
exceedingly relativist, or worse. Yet even
the magistrate in Olam was quite mind
ful of the distinction between the court
system's search for historical truth and
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alternative objectives, such as the desire
in some styles of mediation to:
go both deeper than and beyond
history-to emphasize feelings,
underlying interests, and a search
for means for social repair or re
orientation ... what happened be
tween the parties in the past can
be appreciably less important
than why, than what needs drove
what happened or were exposed
or defined by what happened,
than how the parties feel about
it, and than what they can bring
themselves to do to move on. 7
But this sensitivity did not translate into re
sisting the imperative oflegal culture to put
the search for "historical truth" above all
other concerns. This should come as no
surprise. The decision-maker was, after all,
a judicial officer steeped in legal culture.

A dominant paradigm
The contemporary workplace increas
ingly is diverse, often involving complex
multi-cultural inter-relationships (ethnic,
regional, professional, and many others).
Yet, for the most part, even when ADR is
being utilized, workplace conflict still is
routinely processed through the domi
nant ideology of a single culture, the "le
gal culture." Thus, as the Olam case dem
onstrates, the widespread use of media
tion occurs in the shadow of the law,
which inherently influences mediation.
Depending on your perspective, the law
operates as either a limitation on
mediation's peacemaking potential or a
form of discipline that ensures that "his
torical truth" and IIrights" guarantees are
not lost in the search for harmony. But
regardless of your perspective, it is indis
putable that legal culture inexorably in
fluences the evolution of mediation, as
well as all other forms of ADR.
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The overlay of legal culture inevitably
means that its core fundamental values are
likely to supersede other choices: that
"truth" of past facts and the IIrule " of law
predominate over competing values such
as the desire/need for workplace harmony,
a need to promote and build relationships,
a desire for closure, or the necessity of en
couraging and valuing apology (in contrast
to legal culture's pressure to reduce all
harms to monetary sums).
Recognize the dominance of legal cul
ture. This is not intended to be a condem
nation ofl/legal culture"; that is a much too
simplistic conclusion. Rather, the message
for everyone processing conflict is to be
sensitive to the dominance oflegal culture.
An awareness of its seductiveness and per
vasiveness is necessary to understand the
dynamics of dispute resolution systems.
This belief is linked to the more general
proposition that meaningful understanding
of human interaction (especially conflict)
will never occur without awareness of cul
tural issues. You must not only understand
the cultures of others, you also must recog
nize your own. And this latter proposition
is true whether you are tallting about the
response of two nations to an airline trag
edy or talking about resolving a workplace
conflict, which inevitably will be influenced
by the surrounding legal culture regardless
of the setting.
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