Upstream, downstream, and
in between: Navigating the
muddy waters of neutrals'
bias and conflict of interest
hen it comes to a neutral's obliga
tion to disclose possible bias and con
flicts of interest, consumers of neu
tral services should at their peril as
sume they are sailing the pristine wa
ters of Lake Itaska in Northern Min
nesota. In fact, consumers are navi
gating a muddy Mississippi. Notwith
standing a bewildering alphabet soup
of federal and state statutes, ethical
rules and standards (both public and
private), consumers simply cannot be
sure what to expect regarding disclo
sures by neutrals. Similarly, there
is no precise clarity as to when arbi
tral decisions or mediated settle
ments might be subject to attack
based on a neutral's alleged bias or
conflict of interest.
Shared assumptions. What should
consumers expect? Begin with the
fundamental notion of impartiality,
commonly defined in ADR circles as
"freedom from favoritism or bias ei
ther by word or by action, and a com
mitment to serve all parties as op
posed to a single party."l Given that
pure or absolute neutrality is impos
sible, consumers nonetheless deserve
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broad and continuing disclosures by
neutrals. Disclosures should be suf
ficient to permit meaningful evalua
tion of potential bias and conflicts so
that waiver of any objections, or a de
cision to recuse and replace the neu
tral, can be timely made.
Most people think of conflicts only
in the context of the past relation
ships, what are sometimes referred
to as "upstream" conflicts. But the ex
pectation of impartiality is, of course,
equally vital during the ADR process
itself, raising what I refer to as "in
between" or "mid-stream" conflicts.
And, finally, even tldownstream ll
events - relationships and activities
of the neutral after completion of the
ADR process - can adversely color
parties' perceptions of the ADR pro
cess and the fairness of any outcome
derived therefrom.
Less protection than you think. The
statutory law is far less helpful than you
might think. Both the Federal Arbitra
tion Act and Uniform Arbitration Act
allow for vacation of arbitral awards
upon a showing of evident partiality or
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corruption on the part of
arbitrators. 2
But neither act mentions an arbitrator's
failure to disclose information as a basis
for vacating an award, yet alone defines
what sorts of disclosures should or must
be made by arbitrators.

settlement as well), consumers have little
actual recourse. As a contract defense, es
tablishing a causal link between a
mediator'S biased actions and the terms of
a final settlement would be a stretch, even
without the evidentiary hurdles posed by
confidentiality rules that exist in most ju
risdictions. Additionally, the consumer has
little hope in seeking justice directly from
the neutral; in many states, either by stat
ute or court ruling, neutrals are entitled to
extraordinarily broad grants of immunity.

Case law, while abundant, provides little
clarity. The seminal Supreme Court case
remains Commonwealth Coatings Corp. v.
Continental Casualty Co., which holds that
arbitrators should "disclose to the parties
any dealings that might create an impres
sion of possible bias.,,3 But the same opin
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specific, concrete disclosures of "up
stream" conflicts, preferably in writing.
Seek clarity on how the neutral will
handle "downstream" and "mid-stream"
conflicts, as well as significant issues like
imputation of conflicts to others. Incor
porate your understandings into the con
tract you execute with the neutral. Too
overwhelmed to be so proactive? At a
minimum, find out which ethical codes,
if any, the neutral believes govern his or
her behavior and make sure you are sat
isfied by the extent of disclosures re
quired.

net, including past and present finanCial,
business, professional, family or social re
lationships with any ofthe parties, as well
as contact with their lawyers or wit
nesses. 9 Demand disclosures that go be
yond the neutral alone but extend to
"members of his or her family, his or her
current employer, partners and business
associates."lo Any neutral seriously at
tuned to conflicts issues should voluntar
ily conduct a reasonable inquiry to dis
cover conflicts and should continue the
inquiry throughout the process. ll
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services to a party involved in the ADR
proceeding "in the same or a substantially
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related matter," unless all parties consent
With the Proposed Model Rule as a tem
after full disclosure. 13
plate, here are some parameters for think
ing critically about conflicts. First, for ba
Furthermore, in order to avoid the appear
sic "upstream" disclosure of potential con
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or expectation of a subsequent relation
ship or interest, it also makes sense to
place some limits on a neutral's future ac
quisition of an interest in, or provision
of, professional services to a party of the
ADR proceeding even in substantially un
related matters. 14
Finally, consider whether the limits im
posed on a neutral's future professional
relationships should be extended to indi
viduals affiliated with the neutral. The
Proposed Model Rules impute the conflict
unless the neutral effectively can be
screened from any participation and gets
no
from the matter. Additionally, it
must be possible to assure the parties that

no material confidential information about
any of the parties to the ADR proceeding
has been communicated by the personally
disqualified neutral to the affiliated indi
viduals or firm. IS
Do these principles guarantee smooth sailthrough potential conflict of interest
problems? Of course not. But keeping
these principles in mind and proactively
exploring potential conflicts can help you
make a good choice of neutrals in the first
place. It also can give you some measure
of confidence that allegations of bias and
conflicts of interest will not come back to
bite you just when you thought your dis
pute was resolved . •
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